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Theories on Negligent Co-perpetrators: An overview Il

Lou Jie

Abstract

On the issue of the existence of negligence co-perpetrators, positive theories
and negative theories have been formed. The development of the theories on
negligent co-perpetrators has generally gone through four phases, during which the
positive theory and the negative theory oppose each other all the time and prevail
over each other alternately. This article following on from the previous one, discusses
the positive theories on co-perpetrators, to explore the evolution and present situation
of theoretical studies of negligent co-perpetrators. Based on the old theory of
negligence, the doctrine of jointness in crime denies the existence of negligent
co-perpetrators on the ground that negligent offenders lack common consciousness
subjectively. In contrast, with the new theory of negligent offenses, the essence of a
negligent offense is regarded as a violation of a duty of care, and it becomes possible
to acknowledge negligent co-perpetrators on the basis of the doctrine of violation of a
duty of care. However, the discussion on negligent co-perpetrators is still based on
the structure of intentional co-perpetrators. Doctrines arguing for the existence of
jointness in subjective unlawfulness among negligent offenders through “mental
causation” and has failed to explore the establishment elements of negligent

co-perpetrators based on the structure of a negligent offense itself.
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I. Introduction
In Japan’s criminal law academia, the controversies on negligent
co-perpetrators started from the opposing model of “the doctrine of jointness in crime
= the negative theory and the doctrine of jointness in conduct = the positive theory”,
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but in the 1970s, such opposition has gradually disappeared.'’’ The doctrine of
jointness in partial crime shifted to advocate the positive theory of negligent
co-perpetrators. Such change is partly because of the emergence of practical
jurisprudence recognizing negligent co-perpetration; and partly by the advent of the
new negligence theory, which has changed the past practice of not discussing the
criminally proscribed conduct in the cases of negligent co-perpetration. Under the
framework of the old negligence theory, the negligence was only considered as a
form of guilt, and from the standpoint of the doctrine of jointness in the crime, the
co-perpetrators are equivalent to intentional co-perpetrators, which require a common
consciousness between/among offenders to commit a specific crime. With the advent
of the new negligence theory, the idea that negligent conduct is “a criminally
proscribed conduct of violating the objective duty of care” has been acknowledged in
the cases of negligent offenses. Jointness of crime or joint commission of a crime can
also be interpreted as “jointly committing a negligent conduct”. Therefore, the

positive theory of negligent co-perpetration becomes the majority view in academia.

I1. The Positive Theory based on the Doctrine of Jointness in conduct

Unlike the doctrine of jointness in crime and the Doctrine of the subject with
common consciousness, the doctrine of jointness in conduct (also known as the
doctrine of jointness in fact) holds that co-perpetration refers to that offenders jointly
commit natural conduct rather than a specific crime. It is sufficient to establish a
co-perpetration when offenders have the consciousness to jointly commit natural
conduct. There is no need for offenders to have a common consciousness to jointly
achieve a certain consequence. That is to say, offenders do not have to have a

common consciousness, and in addition to intentional offenders, negligent offenders

(1) dulBsth [@IIBoLFIFIRICOWT | FE5%e 135 (2011 48) 72-73 H,
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can constitute co-perpetrators. The doctrine of jointness in conduct, based on the idea
of “plural persons committing plural crimes”, holds that offenders meet the feature of
co-offenders by aiming at realizing respective crimes, offenders enlarge the causal

influence of his/her own conduct by utilizing another person’s conduct.

Based on such feature, the doctrine of jointness in conduct further points out
that if the essence of a joint crime is to utilize other’s conduct to enlarge the influence
of one’s own conduct, co-perpetrators can be established when the physical causality
is satisfied. According to the doctrine of jointness in conduct, the communication of
consciousness (the jointness of criminal consciousness) is not the essence of
co-perpetration. >’ Makino Eiichi and Miyamoto Hidenaga represent the doctrine of
jointness in conduct. From the perspective of subjectivist criminal law, Makino Eiichi

holds that

the crime is the manifestation of “evilness” of the offender; then, a joint crime
can be established if offenders manifest their respective evilness in the joint
conduct. A joint crime is that plural persons commit their respective crimes.
Because respective conduct directs toward the same goal, which is
unnecessarily established through a common plan, and relates by

correspondence and related, all offenders can be regarded as co-offenders.'*’

If a crime is understood as the manifestation of evilness, a joint crime cannot

(2) WENF [EFRIEFEIELRIZOWT] (B4, 20134F) 73 Ho thd#— [3EFEIEAL
DOFERE] ZIEFE - i NFE= - BTE - TA S8R DREEER O B RE [ 1]
(HAFFRFL. 1990 4F) 197 B, FEH#Z UM RH] (BsE. 2010 4) 6 H,
HAa DRsEdam] (EKREIE, 1926 4) 238 Ho HLbi— [HERRR] (8s7a,
1982) 463 H.
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be considered the joint commission of a crime by plural persons, but rather it is
proper to understand a joint crime as that a criminal consequence occurs because of
the joint conduct of plural persons. Based on this consideration, a joint fact is
predetermined first, and then the fact of whether or not establishing a crime will be
discussed on this basis. Moreover, such joint fact is not equivalent to the legal
constitution of the criminal facts, i.e., jointness can be established based on several
criminal facts (plural persons establish plural crimes) or based on some part of one
criminal fact (plural persons commit a single crime)'*’ . Therefore, regarding the
subjective element, in order to establish co-perpetrators, it is sufficient for offenders
to have common consciousness of committing a pre-7atbestand conduct, and a
common consciousness of realizing the consequence (jointness in consciousness) is
not necessary. In this way, the theoretical foundation may be found in the doctrine of

jointness in conduct to recognize negligent co-perpetrators' establishment.
J g ghg perp

The problem with the subjectivist doctrine of jointness in conduct is that, in

this doctrine, co-perpetrators are established according to the jointness in natural

(3) The idea of subjectivist criminal law focuses on punishing the anti-social character of an
offender, arguing that the offender’s dangerousness or danger to society is the main reason for
punishment and the conduct is merely the external manifestation of inner malice. Thus, the
subjectivism agrees with the doctrine of jointness in conduct in terms of the theoretical
proposition that in a joint crime each offender respectively manifests their own evilness and
their danger to society, and only because of the factual correspondence of the conduct, they are
considered as joint conduct. Further, subjectivism’s another difference from objectivism is that,
according to objectivism, in order to regulate a certain social phenomenon by criminal law, a
specific crime is priorly established in the law and then such crime is shared through the concept
of jointness. Subjectivism, on the other hand, presupposes the joint fact, that is, it infers whether
a certain social phenomenon establishes the jointness according to daily experience, and then
considers its legal effect. (¥ 9 — [EAIsE [56—&]1)) CHZER. 1919 4) 38 Ho

(4) HB¥E— THAMNE [ETH]) CH2ER, 1932 4) 361 Ho
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conduct, despite providing the theoretical foundation for the negligent
co-perpetration, such non-criminal jointness, i.e., pre-Tatbestand joint consciousness,
cannot serve as a basis for the culpability of co-perpetrators.'” After the Second
World War, with the decline of the subjectivist criminal law doctrine, the objectivist
doctrine on co-perpetrators became dominant. Accordingly, scholars began to
advocate the doctrine of jointness in conduct from the objectivist perspective. The
objectivist doctrine of jointness in conduct holds no contradiction between the
doctrine of jointness in conduct and the doctrine of Tatbestand. To establish
co-perpetrators, all the offenders must perform criminally proscribed conduct which
satisfies the Tatbestand. The joint conduct of offenders refers to illegal conduct

satisfying the Tatbestand rather than a pre-Tatbestand one.

I1. Positive Theories based on the Doctrine of Jointness in Crime

(1) The Positive Theory based on the Doctrine of Purposeful Act

The dichotomy of the doctrine of jointness in crime (=the negative theory) and
the doctrine of jointness in conduct (=the positive theory) is due to their different
understanding of the subjective elements of co-perpetrators. However, influenced by
Hans Welzel, a German legal philosopher, Japanese scholar Kimura Kameji’s position
on the crime was shifted from subjectivism to objectivism and proposed the positive
theory on negligent co-perpetrators based on the doctrine of the purposeful act. Due
to Kimura’s theory, the confrontation between the doctrine of jointness in crime and
the doctrine of jointness in conduct began to ease.'®’ The doctrine of purposeful act
starts with the analysis of the construction of the conduct and considers an offender’s

conduct as a purposeful activity.

(5) ®WREZ DEoEZME ) (%orE, 1996 42) 131 H,
(6) MWilENT TEEEFELICOWT] (B, 2013 4F) 84 Ho THRER [HEFS
O 50 4 L EEER O SR ] DHEEAERE] 39 % 2 %5 (2000 4F) 15 Ho
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Previously, the intent was regarded as a condition for recognizing the
culpability, i.e., intent refers to the intent to the facts and the knowledge of the facts.
However, the important insight into the purposeful act's doctrine is that the intent is
an element of conduct, understanding the intent as a subjective element of
unlawfulness in the Zatbestand. Based on this, it criticizes the dominant doctrine of
conduct (the doctrine of conduct based on causation) that the doctrine of conduct
based on causation only discusses the causation, ignoring the conduct's partial
structure. Kimura holds that the conduct should be decomposed into two aspects: (1)
objective causation; (2) mental element of culpability in the subjective term.'”’ In
other words, factual conduct is a mixture of subjective + objective. The essence of an
offender’s conduct is the purposeful activity that utilizes the causation to achieve a
certain consequence (purpose).'®’ In the case of negligent offense, Kimura argues that
even though a negligent offender is not like an intentional offender that requires
knowledge of the critical consequence of the Tatbestand, negligent conduct is not a
mere incurring conduct that incurs the causation without any consciousness, but the
conduct has an element of purpose, except that its purpose is not essential in terms of
Tatbestand, i.e., a purpose of inattention. A negligent offender incurs the consequence
because he/she commits the conduct of inattentive purpose. Such a purposeful act is

conduct with consciousness, and with the jointness of the conduct with

(7) According to the prevailing view, the conduct refers to a physical movement based on the
consciousness and the content of consciousness is an issue of culpability, thus the content of
consciousness is excluded from the concept of conduct. In other words, regardless of the content
of an offender’s consciousness, only that the offender is motivated by some kind, and whether or
not the offender has a knowledge of the consequence is not considered, the core issue of the
doctrine of conduct is the causation between a physical movement and a consequence. ANf§ £
= DngE Geawll GEMREReHRtE, 1973 4F) 86-88 Ho

(8) Af@= DN GGEawll (FMEbesrit, 1973 4) 89-94 Ho

— 209 —



151 — Theories on Negligent Co-perpetrators: An overview II (Lou Jie)

consciousness, it is possible to establish co-perpetration.

(9)

Kimura disagrees with the German view that “the conduct-dominated standard

is only applicable to intentional conduct, and in the case where the negligent conduct

of a plurality of offenders incur a certain consequence, as long as the negligent

conduct causally contributes to the consequence, such negligent offender is

considered a perpetrator”"” , and Kimura argues that

if the conduct is simply understood as factual domination of conduct, it is
unable to distinguish a perpetrator from an accomplice in the occasion of
attempted crimes which only has the possibility of dominating a certain
consequence."” Even though the conduct-domination concept is adopted, a
distinction should be made between factual domination and possible
domination. Furthermore, negligent conduct cannot be simply appraised as

12
causal conduct.™

Although the offender does not get the knowledge of a
certain consequence of the Tatbestand due to negligence, if the offenders
exercise a necessary duty of care, he /she possibly gets the knowledge of such
consequence, and according to the possible knowledge, the consequence is

possibly avoided; thus, the existence of “conduct-dominated possibility” must

be acknowledged.™”

(9)
(10)
(11)

(12)

AR DR AL (2R, 1978 4£) 382 Ho

Wil [EFIEFEIERIZO W] (HisrE. 2013 4F) 86 Ho

At TRKOILFEIEIR | FEHE— P - R PReEE Dlseem]] O
2ER. 1960 4F) 178 Ho

At TEROIFE IR FERE— WPH - R FREE Uikl O
ZERL 1960 4F) 178 Ho
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According to Kimura’s theory, the criminally proscribed conduct in a
negligence offense is the offender's negligent purposeful act that incurs the
consequence of the Tatbestand by lacking the necessary care when he/she is
performing natural conduct. The difference between a perpetrator and an accomplice
is that the offender performing criminally proscribed conduct based on his or her own
resolution is the perpetrator. In contrast, the one performing criminally proscribed
conduct according to the other’s decision is an accomplice. Regarding the standard
for distinguishing a perpetrator from an accomplice in negligence offense, Kimura
criticizes the idea that “the offender’s resolution in negligence conduct is not
important in criminal law” and argues that a negligent purposeful act (negligent

conduct) is of significance to all the constitutive elements of offenses."”

(2) Discussion on the Doctrine of Purposeful Act

According to Kimura’s view, the consciousness of criminally proscribed
conduct should be strictly distinguished from intent. Even from the doctrine of
jointness in crime, since the intent of the subjective term is not required, if only there
is a consciousness of joint commission, co-perpetration is established. The
consciousness of joint commission refers to a consciousness to jointly commit the
same criminally proscribed conduct that meets the Tatbestand. 1f participants intend
to jointly commit criminally proscribed conduct of negligence with other people, it is
certainly possible for them to establish co-perpetrators. Also, Article 60 of the

Japanese Criminal Code (co-perpetrators) stipulates that if two or more persons

(13) AFHBZ R EIE] A SR [HaEE (56 458] K% - 50 - 8% (A
ZER. 1963 4F) 75-81 Ho MEAIEM T[ATAXACA] & EJCEER] CAZEM. 2000 4F)
195 B, W7 [#EgdLEIFILIC W) (4. 2013 4F) 86-88 H.

(14) AFBZ TIERE L] BRI EAE [HaEmE (554 5] K% - 0 - 8% (A
ZER. 1963 4F) 82 H.,
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jointly commit a crime, both (all) of them are perpetrators. Although the
consciousness of joint commission is required, it does not specify that the
consciousness of joint commission must be a common consciousness from the
perspective of literal interpretation. Thus, in the situation that offenders possess “the
consciousness to jointly commit a criminally-proscribed conduct of negligence”, it

can be assumed that there is a consciousness of joint commission.

The positive theory on the negligent co-perpetrators based on the doctrine of
purposeful act tries to demonstrate that there is a communication of consciousness
between negligent offenders. However, firstly, the doctrine of the purposeful act is
that it is always incapable of explaining the inaction offense of negligence. Moreover,
there is also doubt concerning the communication of consciousness between

negligent offenders. For example, Dando Shigemitsu cited an example that,

by misperceiving a person as a beast, Party A and Party B jointly shot the
“beast” based on the communication of consciousness, and if such non-
criminal communication of consciousness 1s considered sufficient, this
situation may be regarded as co-perpetration. However, such non-criminal
communication of consciousness is insufficient to serve as a consciousness of
jointly committing a crime. A negligent act straddles the realm of
consciousness and unconsciousness, and the conscious part is by no means the
essence of a negligent act. Expounding the co-perpetrators of a negligence
offense by stressing the communication of consciousness in the conscious part

. . e . 15
is deviating from the essence of a negligence offense."”

(15) BlEEE DHEMEZ [eaw]] (BIScit, 1972 48) 299 Ho
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II1. The Doctrine of Common Violation of Common Duty of Care
In the 1960s, the positive theory on negligent co-perpetrators based on the
doctrine of the purposeful act came on the stage. In the 1970s, scholars began to
interpret co-perpetrators of a negligence offense in the form of a joint commission of
a negligence offense. Then, the common duty of care as the condition for establishing
negligent co-perpetrators was proposed, and the doctrine of violation of the common

duty of care was gradually developed into a powerful doctrine."”

(1) Uchida Fumiaki’s Opinion

Uchida Fumiaki tries to explore the theory concerning the consciousness of
joint commission in a negligence offense based on the doctrine of the purposeful act.
He holds that neither the conscious nor the unconscious part of the negligent conduct
enjoys the significance in criminal law, but the two's conjunction.”” In the case of
negligent conduct, the joint conduct with consciousness, which is associated with a
pre-legal fact carries the juncture of negligent jointness. Thus, the conduct in the legal
fact and the pre-legal fact is regarded as integral conduct, and satisfies the 7atbestand
and unlawfulness element. Such conduct leads to the occurrence of a consequence, so

that joint negligence can be confirmed."® The negligent co-perpetrators are those who

(16) Pl T [EZEIFEIEIBICOWT) (3. 2013 4F) 91 H.

(17)  PWHSCH @53 FIEL O A | bl E R LR F ik 8% 3 - 45 (1958 47)
52-53 H,

(18)  PHISCHE I FEIEILO ] dbibE LA E e 8 % 3 - 4 5 (1958 4) 52-53
H In addition, Uchida wrote in his book named [FH]{#12 B1F % 2@ DO FFE] that as for
the consciousness of common commission, “the jointness in consciousness and consciousness
related to a pre-legal fact” is necessary, and negligent offenders can have a common sense of
inattentiveness and purposeful conduct. Thus it is possible to constitute the important jointness

of conduct in the sense of criminal law in the form of negligent co-perpetrators. PN SCHA  [7H)

FZBT 2 REOHE] (F2ER. 1973 4) 260 HLT,
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jointly perform the conduct that is sufficiently dangerous to meet the Tatbestand but
fails to pay no attention to their dangerous conduct. Although there exists a danger
that can be avoided by taking care of partners’ work, co-offenders fail to pay attention
to each other, and the predicted danger (consequence) is realized."” To prevent the
situation mentioned above, each offender shall pay attention to his/her own share and
the share of other joint offenders’ when performing joint dangerous conduct to ensure
the safe and factual completion of joint performance. If such prudence is not
performed and a consequence is realized, resulting in casualty, all offenders can be

evaluated as “jointly commit the dangerous and negligent conduct”.””

Due to the appearance of “the doctrine of common violation of the common
duty of care”, a part of scholars who denied negligent co-perpetrators based on the
doctrine of jointness in crime then turned to the position of the positive theory. "
However, some scholars have different opinions regarding the elements under which
the common duty of care can be recognized. Recently, based on the positive theory on
negligent co-perpetrators, quite a few scholars maintain the structure of “common

violation of the common duty of care”, and they began to make efforts to promote the

topic of judgment criteria of the establishment of a common duty of care.

(2) Fujiki Hideo’s Opinion
Regarding the judgment criteria for determining a common duty of care, Fujiki
holds that such duty is not a mere common duty to prevent a danger that arises in the
course of jointly conducting an abstract and general dangerous operation, but the

specific and certain consequence-avoiding measures that must be taken by the

(19)  WHSCH [l o J3EEIEILR 12OV T BiE 542 %5 (1993 4£) 92 Ho
(20)  PNHSCHE [ o k3L mIELR I 2T BHE 542 5 (1993 4) 92 Ho
(21 WlENT [EEIFEIEIRIZOWT) (sE. 2013 4F) 93 H.
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offenders based on their relationship of reciprocal utilization and complementation.
Specifically, offenders who jointly perform dangerous operations are obligated not
only to take specific consequence-preventing measures to prevent their own work
from causing dangerous consequences, but also to advise, monitor, and assist other
co-operators to prevent their work from leading to harmful consequences.”
Co-operators become integrated with the relationship of mutual utilization and
complementation in the work of carrying out specific countermeasures to prevent
accidents. If the integrated subject performs negligently, the co-operators can

establish co-perpetratorship of a negligence offense. *

(3) Otsuka Hitoshi’s Opinion

Regarding circumstances under which a common duty of care may be imposed
on the offenders, Otsuka Hitoshi holds that if two or more than two persons engage in
joint conduct that is likely to produce a criminal consequence and contains high-
degree danger, a common duty of care is imposed upon each of the co-offenders. If
each offender violates the duty described above and causing a certain consequence
occurs, their negligence satisfies the Tatbestand of a negligent co-offense.””
Therefore, Otsuka Hitoshi aggress with Uchida Fumiaki’s view that the co-offenders
who are engaged in the work that involves a high-degree danger, the co-offenders

undertake a common duty of care. Besides, Otsuka Hitoshi interprets the content of a

common duty of care, that

each offender shall not only observe the duty of care himself/herself to prevent

—

(22)  WEARYCHE THORR RS ) (L e B, 1970 4F) 227 H,

(23)  WEARTLHE THrhi e ] (72 EE 5. 1970 4F) 294 H,

(24) FRHF - K DR 1) CH2ER. 1979 4F) 380 Ho K3 [VEMIEE [
2] (HEMERE. 1977 4) 402 H,

(
(
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a certain consequence, but also take the duty of promoting other offenders to
obey rules. Based on this common duty of care, the liability can be attributed
to all the offenders if such duty of care is violated. Each offender is liable for
the negligence not only for his/her own violation of the duty of care, but also

for other offenders’ breach of duty of care.”

According to Otsuka Hitoshi, “high-degree danger” is a prerequisite of the
establishment of a common violation of the common duty of care. It means that the
mere existence of common consciousness and common conduct between/among the
offenders is insufficient to establish a negligent co-perpetration. For example, in a
construction site, a plurality of construction workers tossed a log from a height.
Before pursuing their joint liability, the facts such as the diameter and weight of the
log, the height of the tossing point, the traffic situation under the tossing point (other
people’s possibility of approaching the tossing point), et cetera, and various

circumstances related to the danger of the tossing conduct must be considered.

Another characteristic of Otsuka Hitoshi’s opinion is that he proposes that, as
an element of establishing a common duty of care, co-offenders must enjoy legally
equal status. The common duty of care is not formed, where the co-offenders cannot
be evaluated as legally equal, such as the relationship between an on-site supervisor
and a builder at the construction site, or the relationship between a train driver and the
attendant.” In other words, according to the judgment standard of a common duty of
care, co-offenders are required to be legally equal and to carry out the dangerous

conduct satisfying the Tatbestand. Therefore, when co-offenders are not legally equal,

(25) AEHE - KA R 1) CHZEM. 1979 4F) 380 B, KIFA- [VEMIMEE (B
g2 W) (EMERE. 1977 4F) 402 H,
(26) fRH - KFA e 1] CEZER. 1979 4£) 380 H,
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but in a superior-subordinate relationship, the superior has the duty of supervision
over a subordinate, then it cannot establish a common duty of care. For instance, there
is no common duty of care between a construction site supervisor and a builder. The
supervisor bears a duty of supervising the builder, while the builder only has a direct
duty of avoiding a certain consequence, and they cannot establish negligent
co-perpetrators. In this regard, some scholars have put forward a different viewpoint,
arguing that what is important is not the equality of status, but the commonness of the
content of the duty. It cannot be denied that persons with different statuses may have
the same content of duty. Regardless of their statuses, negligent co-perpetrators’

establishment is affirmed if a plurality of persons shares the same content of duty.*”

(4) Otsuka Hiroshi’s Opinion

Otsuka Hiroshi argues that the elements for establishing a negligent
co-perpetration should be a unified superordinate concept that covers all punishable
conduct of both intentional and negligent. He advocates “the common violation of a
common duty to avoid a certain consequence” as the element of establishing
negligent co-perpetrators. In his opinion, the criminally proscribed conduct of a sole
negligent perpetrator refers to the violation of the consequence-avoidance duty; thus,
the joint commission of negligent co-perpetration is a common violation of the
consequence-avoidance duty. Meeting the jointness of the violation of the
consequence avoidance duty is based on co-offenders’ common violation of common

duty (28)

(27)  WEZHAl EIILO K F L] OB OV T KR B HBd% o R I %8
VAR 339 - 340 5 (2011 4F) 513 Ho

(28)  KIgtath [#EIGLo 3 M IEL D B #i I —B A B K K S A B AG R B R % 324k &
LC—] Midagint 6281 - 275 (20124F) 16 H,
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Then, what is the case to recognize the common violation of common duty? In
other words, what is the content of jointness? Regarding this question, Otsuka Hiroshi
explains it in terms of reciprocal contribution. Joint commission refers to that
co-offenders realize the crime by utilizing each other’s conduct and complementing
each other’s conduct. It is characterized by the reciprocal contribution of each other’s
conduct (the reciprocal contribution of joint commission).””’ The content of
communication of consciousness required in intentional offenses is to jointly incur
the consequence. However, it is impossible for negligent offenders, who have little
knowledge of the imminent consequence of the crime, to have the communication of
consciousness on a criminal consequence. The content of communication of
consciousness between/among negligent offenders does not lie on the point of
causing the consequence, but in the fact of their joint commission of dangerous
conduct. The joint commission of dangerous conduct can be based on the
communication of consciousness of plural offenders, or there can be no
communication of consciousness. To establish co-perpetrators of a negligent offense,
communication of consciousness is not a necessary element of jointness; instead, the

reciprocal contribution is the indispensable element of jointness. ™’

(5) Discussion on the Doctrine of Common violation of the Common Duty of

(29)  R&FAEHE T RILD I IEIL 0 B #EPH—IT A FE KRS A EAG R RF I 2 Ak &
LC— M Eariab 62 % 1 - 275 (2012 4F) 20 Ho

(30)  RIFEMHE TR I[a 1E L 0 M7 8 PH—BI A AE KR S A EAG R E R 2 22k &
LC—| #hEdaib 6251 - 275 (2012 4F) 20-21 H. Matsumiya Takahashi further
comments that if the fact of joint violation of a common duty is the constitutive element of the
negligent co-perpetratorship, then the existence nor non-existence of the common duty of care is
not decided by the presence or absence of communication of consciousness between/among

offenders, therefore it is unnecessary to discuss about the consciousness of joint commission. 12

EEB [T [ 555 ) (BiscE, 2017 4F) 271 Ho
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Care

The doctrine of common violation of the common duty of care received many
supports because it does not only demonstrate the foundation for the establishment of
negligent co-perpetrators, 1.e., the joint conduct of violating the common duty of care
(objective aspect), and the negligence of joint inattention and imprudence (subjective
aspect), but also clarifies the content of “jointness” in negligent co-perpertratorship,
which is the jointness of the duty of care and the jointness of the conduct of violating
the duty of care. The prerequisite for the common duty of care is that negligent

offenders are at legally equal status.

Such doctrine, on the other hand, is criticized by some scholars. According to
the critique, affirming the offender’s negligent liability when the respective causation
between each negligent conduct and the consequence cannot be proved, will
improperly expand the scope of punishment.” In this regard, the author maintains
that punishing criminal conduct by expanding the causation always exists; for
example, the doctrine of epidemiology causation adopted in public nuisance crimes is
an expansion of the general causation. The practice of punishing co-perpetrators
through the expansion of causation also exists in intentional co-perpetration, such as
the case of alternative causation (alternative concurrence). Therefore, this is not a
reliable argument to refute the doctrine of common violation of common duty.
Whether the crime is committed intentionally or negligently, co-perpetrators are
imputed for the consequence based on the jurisprudence of “full liability due to
partial conduct”. Therefore, the question that deserves further exploration is the
jurisprudential foundation for “full liability due to partial conduct” rather than

denying the jurisprudence itself. In short, this is an issue of the foundation for

(31) K& - W [HILICE§ 2 5HME ] seBfl 42 & 10 5 (1992 4F 33) HILF,
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punishing co-perpetrators.

Although the doctrine of common violation of common duty is the dominant
doctrine in the Japanese criminal law academia, it does have its own imperfections.
The doctrine is the viewpoint on how a negligent co-perpetration is established, while
the scope of the establishment of the co-perpetrators of a negligent offense is not yet
clear. The previous discussions have frequently focused on the positive view or
negative view towards the establishment of co-perpetrators of a negligent offense.
The research revolving around demarcating the establishment scope of negligent
co-perpetrators is lagging. Besides, the distinction between negligent
co-perpetratorship and concurrent negligence is also problematic.” Scholars have
realized that it is insufficient to discuss whether negligent co-perpetratorship is
established or not. It is of more theoretical and practical significance to discuss the

establishment criteria for negligent co-perpetrators and its specific content.

Based on the old theory of negligence, the doctrine of jointness in crime denies
the existence of negligent co-perpetrators on the ground that negligent offenders lack
common consciousness subjectively. In contrast, with the new theory of negligence,
the idea that negligent conduct refers to criminally proscribed conduct, which is
different from intentional conduct, appears on the stage. In the new theory of
negligence, specifying what is negligent conduct makes the objective jointness in
conduct the essential element for establishing co-perpetratorship, even if the
communication of consciousness in a subjective sense is not recognized. The
adoption of objective jointness as the essential element of establishing negligent

co-perpetratorship leads to an easier attitude towards the requirement of the

(32) R [@IJEo I FFED ¥ —F v 28 5 (2011 4F) 12 H,
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33 . . .
¥ The doctrine of common violation of common

consciousness of joint commission.
duty is created under the new theory of negligence. Additionally, by advocating the
doctrine of jointness of objective duty of care, the discussion on the issue of the
consciousness of joint commission can be avoided. However, if we consider the
coexistence of criminally proscribed conduct, i.e., the physical causation, as the only
essential foundation for establishing co-perpetratorship, the distinction between a
co-perpetratorship and a concurrent offense will disappear. Meanwhile, it does not
fundamentally solve the problem of the subjective element of negligent

co-perpetrators, which has laid the ground for the emergence of the doctrine of

dissolution through negligent concurrent offenses.

IV. The Positive Theory based on the Doctrine of Causation-based
Determination of Co-offenders and the Development of the Doctrine of a
Common Violation of Common Duty

The use of causality to explain the relationship of co-offenders is a strong view
in Japan. This view holds that the foundation in criminal law for punishment is the
incurrence of damage to legal interests or the danger of damage to legal interests. The
foundation for punishing co-offenders is the same as the one for a sole perpetrator,
that is, the consequence's incurrence. The difference between co-offenders and a sole
offender is that a sole perpetrator solely incurs the consequence, and co-offenders

jointly (co-perpetratorship) or indirectly (abetting, aiding) incur the consequence.®”

(33) RIS EIILDIFEIEIL] FEDY v —F v 28 % (2011 4F) 11 Ho

(34) =& DHERROE 2T LA)) (F2EM. 2013) 370-371 Ho “FE#E— [
B—iemm L] CF2ER. 1975 4F) 343 HLUF . ME W] DHE#amakse [ 4 5 ) (R
3, 2017 4F) 320-328 Ho WP [EGES O BAl - S -- 3RS BT 2 &AL &
RIRAE | AR R - Z R R (PR R e S Ol R Sk o BUUIIRIE] (2R
1994 4F) 113 Ho
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This view, from the standpoint of “unlawfulness in consequence” (Erfolgsunwert), as
well as the perspective of the causational incurrence of damage to legal interests,
seeks the foundation for the punishment in a broad sense, with which it explains the
punishability of all kinds of criminals including co-offenders. Furthermore, this view
looks for the foundation of the legal effect of co-perpetratorship, i.e., “full liability
due to partial conduct”, through the causality between a piece of conduct and a fact
required by the Tatbestand. The doctrine of causation-based determination of
co-offenders divides the causality into two parts, which are physical causation and

mental causation.

(1) Yamaguchi Atsushi’s Opinion

The characteristic of Yamaguchi Atsushi's theory is dividing negligent
co-perpetratorship into two types: the offense by action and the offense by inaction.
Regarding the former, in the offense committed by positive acts, co-offenders can
constitute co-perpetrators according to the doctrine of causation-based determination
of co-offense. Regarding the latter, in the case of inaction, co-offenders can also
establish co-perpetratorship, but with another doctrine, i.e., the duty of care in the
case of inaction equals the duty to act. And then, based on the doctrine of common
violation of common duty, co-perpetratorship can be affirmed between/among the
offenders with inaction. First of all, in the case of offense by action, if the offender
intervenes in the co-offender's conduct, creating a causal link with the consequence,
and on this basis, if such offender has the predictability to the consequence, negligent
co-perpetratorship can be established. However, in the above cases, the causal link
can be affirmed only if offenders mutually promote or enhance negligence. Besides,
negligent co-perpetrators are culpable and punishable rather than the negligent aiders;
thus, the co-perpetrators are limited down to those who make an essential causal

contribution to the realization of 7atbestand. In a case of a derivative offense by
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inaction, co-offenders’ conduct is considered integrated, and each co-offender has the
duty to prevent their co-active conduct from certain consequence. If offenders jointly
fail to fulfill the "common duty to act" through the mutual promotion of negligence,
negligent co-perpetratorship is established.®”

This theory's characteristic is to classify the negligent offenses into the offense
by positive acts and the offense by inaction and then discuss their respective
co-perpetratorship. In the case of plural participants negligently committing the
offense by inaction, the existence of "common duty to act" of the co-perpetrators is
acknowledged if there is joint antecedent conduct of co-offenders and co-offenders
jointly dominate the criminal fact. Each participant is subject to a shared duty of
consequence-avoidance for their joint conduct. When any participant causes the
consequence, it can be assumed that other participants also violate the common duty
of consequence avoidance and result in the consequence; therefore, they are jointly
liable for the consequence. Yamaguchi Atsushi disapproves of the doctrine of
dissolution into the spontaneous offense.” He holds that in the case of offenders
committing a negligent offense by action, if there is a causation between the
consequence of the Tathestand and participants' conduct, during which participants
mutually promote or enhance each other’s conduct, and it is possible to predict the

consequence, the establishment of negligent co-perpetratorship can be affirmed.

(35) IIIE [FLTRaROFEPE—ILFIEILOBOLZM | FFEE (1997 4) 198 5 77 HELT .
(36) WHHE ke [ 3] (F2ZEM. 2016 4F) 385 H. Kai Katsunori, based on
Yamaguchi Atsushi's view, further limits the establishment scope of negligent
co-perpetratorship. He distinguishes between cognitive negligence and non-cognitive
negligence, based on the doctrine of consciousness -based liability. Only cognitive negligence is
punishable. In the case of non-cognitive negligence, Kai Katsunori holds that no negligent
co-perpetratorship can be established. Detailed discussion is carried out in the author’s another

article, i.e., the Jointness of Negligent Co-perpetrators.
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(2) Otsuka Hiroshi’s Opinion

Otsuka Hiroshi points out that a duty to act and a duty of consequence
avoidance should be understood as different even though they overlap in content. The
violation of a duty of consequence avoidance is a shared element in the Tatbestand of
an intentional offense and a negligent offense. The conduct of Tatbestand of negligent
offense can be understood as the violation of the duty of consequence avoidance,
regardless of the negligence by action or the negligence by inaction. The content of
co-negligence is the violation of a common duty of consequence avoidance, which is
not an exclusive feature of the negligent offense by inaction. Instead, a duty to act is
inherent in an offense with inaction, and the determination of it is to identify the
subject of the duty of consequence avoidance. Therefore, the evaluation criterion of
the common violation of a common duty is applicable to both an offense by action and
an offense by inaction. It is not the same matter of the duty to act, but should be

placed in the position with the concept of a common duty of consequence avoidance.”

(3) Discussion on Relationship between the Duty to Act and the Duty of
Consequence Avoidance

Matsumiya Takaaki disagrees with Otsuka Hiroshi’s view that the common
violation of a common duty is not a matter of the duty to act but a matter of the
common duty of consequence avoidance. He argues that in the case of derivative
inaction offenses, a duty to act is the matter of a duty of consequence avoidance. At
least, in the case of co-perpetratorship of negligent inaction, it is unnecessary to
distinguish between a duty to act and duty of consequence avoidance.™ In response,

Otsuka argues that the duty to act is a matter of who 1s obligated to avoid a

(37)  KRF®HE [EEILoLEIEIL] HFEY ¥ —F v 28 5 (2011 4E) 16-17 H, K%
AL HFEIEIL 0 BT #E P —BH A B K KRS ERRIE EF M 2 2 e L —|
WA MR 62 % 1 - 25 (2012 4F) 12 B,
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consequence, while a duty of consequence avoidance refers to what measures the
offenders are obligated to take among the various measures for avoiding a

consequence. The two should be distinguished from each other.

The abovementioned disputes stem from the different understanding of the
relationship between a duty to act (who holds a guarantor’s status and has the
obligation of guarantee) and a duty of consequence avoidance in the case of negligent
offense by inaction. One view is that, when discussing negligent inaction cases, it is
sufficient to discuss the presence or absence of the duty of consequence avoidance,
and there is no need to discuss the duty to act (the issue of the guarantor’s status) in
particular.” Another view is that a duty to act and duty of consequence avoidance
should be differentiated.” If a duty to act is confused with a duty of consequence
avoidance, the participant of inaction, who does not possess the status of a guarantor,
namely, the one who has no duty to act, will be included in the violation of a duty of
care. The distinction between action and an inaction becomes blurred, expanding the
scope of punishment, since a non-guarantor’s inaction is also punished as a

negligence offense.

V. The Positive Theory based on the Doctrine of Objective Attribution

(Objektive Zurechnung)

(38) MAEZEMT @RI DL FIEIL] OBFRAYEEFE I DT REH REEZ O R I 7 T
SarfES 339 - 340 5 (2011 4F) 503 Ho

(39)  For scholars upholding this position, in addition to the aforesaid Matsumiya Takkaki, see H
mFEE R - BRI EAMERIUE ] ARSI [ Lo S A v R LA R S
£ (B 1%) BRI - MEAIUE - U] (2006 4F) 153 Ho

(40) In addition to Otsuka Hiroshi s opinion, see : fi[LIEUE [ JANEIEAVEZ L O |
FHPHEE 28 [EHY - RO RO E T F s o arer ()] CH2ER.
1993 4f-) 46 Ho
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(1) Kaneko Hiroshi’s Opinion

The idea of negligent co-perpetratorship shifted from the negative theory as
the prevailing one to the positive theory as the dominant one. In addition to such
change, the discussions on negligent co-perpetratorship mostly revolve around the
element of “jointness” and have formed two viewpoints: (1) Subjectively, negligent
offenders have communication of consciousness; (2) Objectively, negligent
co-perpetrators enjoy the jointness in causation. Kaneko Hiroshi argues that the
research into negligent co-perpetratorship in Japan is influenced and dominated by
the history of the discussion of “whether there exists co-perpetrtorship of a negligent
offense”. The theoretical focus has not yet shifted to the ambit of joint conduct. From
the theoretical changes, the doctrines of negligent co-perpetration are derived from
the theories of intentional offense, especially from the offense by action, and this
trend is still vigorous at present.”” If we examine the theory of “common violation of
common duty”, we will find that its establishing foundation and condition are not
clear because it is premised on the “jointness” that mixes the naturalistic and mental

"2’ Kaneko Hiroshi argues from the standpoint of

aspects with the normative aspects.
the doctrine of objective attribution (Objektive Zurechnung) that jointness (the joint
conduct) refers to a violation of the group duty where each offender has the

possibility of undertaking the objective attribution.” In other words, if each offender

(41)  &FiE KL ROV T— [BERME] OBE 2 diic—] SZafiiEs: (2009
4F) 326 77 43 Ho

(42) &1 [@RILOILFEIEILIC DV T— [He[FME] OBlE & oo —] SZarfiEEksy: (2009
1) 326 7 168 Ho

(43) Regarding provisions of co-offenders in a broad sense, Kaneko Hiroshi maintains that
participants’ respective area of responsibility is combined with each other and that whether or
not a consequence satisfying the Tathestand occurs is examined in the combined areas of the
participants’ respective responsibility. 4= F-1# [#IILDOIHLFIEILIZOWT— [FEFEME] ©
BlaE 2 vl 2— ] anfEdkas (2009 4F) 326 5 167 Ho
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has a duty to cooperate to prevent certain consequences, but they neglect to carry out
preventive measures, incurring the consequence of the Tatbestand, a joint crime is
established. The area of responsibility (Verantwortlichkeit) for the realization of
Tatbestand is determined from the perspective of society as a third party, considering
what significance the participants’ ex-ante conduct has on the consequence, and then

the scope of the duty and the area of responsibility of offenders is determined.“”

Otsuka Hiroshi criticizes Kaneko Hiroshi’s view of granting normative
foundation to a common duty of consequence avoidance from an objective view of
the society. Otsuka points out that if a common duty is acknowledged when there
exists a social expectation, the scope of such acknowledged common duty is
excessively unclear. He further suggests that the criterion for establishing
co-perpetrators of a negligent offense is deductively explained from the basic
principle of co-perpetratorship, and the decision is not made based on the feeling of

. . 4!
social expectat10n.< K

(2) Discussion on the Doctrine of Objective Attribution (Objektive Zurechnung)

In general, the debate on negligent co-perpetratorship in the criminal law
theory of Japan has focused on whether negligent offenders can form jointness of
consciousness or not. Confronting the opposing view, the positive view tries to prove
that negligent offenders are mentally integrated through the concept of mental
causation in the doctrine of causation-based determination of co-offenders, thus

satisfying the element of jointness of consciousness."” As criticized by Kaneko

(44) & TEIIEO L FE LI D C— [Fe[EME] O#LE % Full—] ZarfiEkas (2009
1) 326 5 166-167 H.

(45)  RF#E [ 8RO LLFENEIL O Bz # P —B A TE KRS BRI B R & 2hk &
LC—] MiEdEsMEe2%1 - 2% (20124F) 38 H,
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Hiroshi, these controversial views are carried out in the naturalist and mentalist
senses, using the structure of an intentional co-perpetratorship as a model to discuss
negligent co-perpetratorship. The construction of a negligent offense is different from
that of an intentional offense; thus, when discussing the establishment elements of
negligent co-perpetratorship, there is no need to stick to the establishment elements
for an intentional offense. Regarding this issue, Kaneko Hiroshi’s advocacy of the
doctrine of jointness based on the doctrine of objective attribution (Objektive
Zurechnung) is methodologically groundbreaking. However, what the doctrine of
objective attribution has accomplished so far is only the two basic concepts, i.e.,
impermissible danger creation and impermissible danger realization. The inner
structure under the two concepts has not yet been mature. Thus Kaneko Hiroshi
draws a conclusion only with the basic concepts of the doctrine of objective
attribution, without a concrete development on the inner structure for judging the
jointness, and the defenses for excluding imputation, which leaves room for further
research.”” It is necessary to furtherly expound that under the doctrine of objective
attribution, what society expects as a consequence avoidance measure, and under
those above two fundamental concepts, i.e., the creation of unpermitted danger and
the realization of danger, what reasons for imputation are and what defenses for

excluding imputation are.

VI. Summary

(46) WH=ERE [HILOFKME | WIREGE - W E D5 R [N R ] (R,
2008 4F) 259 Ho = DRERGROE 2 )7 - LA CFZER. 2013 47) 429 Ho
HEETI R [FAEEHEE &l Jglam] (MOSCE, 2005 4F) 191-192 Ho

(47)  Additionally, Otsuka Hiroshi’s criticism is not unreasonable. Although all concepts in the
criminal law are associated with social concepts, common duties are legal duties. Finding a
common duty between/among co-participants merely on the basis of the existence of social

expectation would improperly unduly expand the scope of the establishment of common duty.
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Through the above analysis and review of the theories of negligent
co-perpetratrors, this article holds that there are at least three unresolved issues in the
doctrine of negligent co-perpetrators: (a) the concept of the negligent perpetrator and
the nature of perpetratorship of negligent co-perpetrators; (b) the issue of
communication of consciousness; (c) the issue of the unlawfulness of a negligent
offense. The three issues above are intertwined, and there are several unresolved

theoretical issues, and they provide the basic research framework for future research.

(1) The Concept of a Perpetrator of a Negligent Offence and Negligent
Co-perpetrators

The question of adopting which concept of a perpetrator of a negligent offense
is closely related to the establishment of negligent co-perpetrators. Since Welzel
proposed the dual concept of a perpetrator ™ , and Article 26 of the German Criminal
Code defines an abettor as “whoever intentionally induces another to intentionally
commit an unlawful act”; Article 27 defines an aider as “whoever intentionally assists
another in the intentional commission of an unlawful act”, the idea of adopting an
expanded concept of a perpetrator in negligent offenses occupies a strong position in
German criminal law theory. The expanded concept of a perpetrator advocates that it
is impossible to distinguish between a perpetrator and an accomplice in the case of
negligent offenses, and each offender can be considered as a perpetrator.”” So that
among the negative opinions on negligent co-perpetrators, the doctrine of denying the
necessity of establishing negligent co-perpetrators based on the expanded concept of

a perpetrator of a negligent offense becomes powerful in both Japan and Germany.

(48)  Welzel’s theory is expounded in the author’s another article (The Nature of Perpetratorship of
Negligent Co-perpetrators).

(49) iy - WK B A - HE %€ 5% (Hans Heinrich Jescheck). &5 8 - ZEAR ¥ (Thomas
Weigend) (FEETIESEE) mALER (EREH]H ML, 2001 42) 791-792 1T, 819 i,
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Therefore, it is necessary to clarify whether it is suitable to adopt the expanded
concept of a perpetrator, which is different from the system of intentional offense, or
to adopt the same concept as that of intentional offenses, i.e., a restrictive perpetrator

concept.

If the restrictive perpetrator concept is adopted in a negligent offense, then
there is a distinction between a perpetrator and an accomplice in a negligent offense.
Adopting the restrictive perpetrator concept in a negligent offense further raises the
question of how to distinguish a perpetrator from an accomplice in a negligent
offense, which eventually returns to the issue of the nature of perpetratorship in
negligent co-perpetrators. On the issue of the distinction between a perpetrator and an
accomplice in a negligent offense, the doctrine has not yet reached a consensus, and it

1s worthy of further in-depth study.

(2) Communication of Consciousness and Negligent Co-perpetrators

The discussion of negligent co-perpetrators is modeled on theories of
intentional co-perpetrators. The “communication of consciousness” element becomes
the focus of dispute on the establishment or otherwise of co-perpetrators. The
doctrine of jointness in crime and the doctrine of jointness in conduct based on the
doctrine of causation-based determination of co-offenders both hold that the
establishment of negligent co-perpetrators requires the consciousness of joint
commission. However, due to different understanding of the specific content of the
consciousness of joint conduct, they reach different conclusions and form into a

positive view and a negative view.

According to the doctrine of jointness in crime, the consciousness of joint
conduct means that each offender has the common consciousness to realize a specific
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criminal consequence; thus, the existence of intent is required, and negligent
offenders cannot constitute co-perpetrators. In contrast, according to the doctrine of
jointness in conduct based on the doctrine of causation-based determination of
co-offenders, the common consciousness of a joint conduct is sufficient. Their
opposition lies in the advocacy of “communication of consciousness to realize the
same crime” and the view of “jointness in causation”. However, doctrines are not
presented in a form only based on subjective elements or objective elements, for
example, the doctrine of jointness in conduct which advocates “jointness in
causation” tries to argue for the existence of jointness in subjective unlawfulness
among negligent offenders through the concept of “mental causation”. Doctrines
remain to discuss in both subjective and objective aspects of co-offenses. Only in the
subjective aspect, there is a disagreement on the content of the consciousness of joint

conduct.

It seems that doctrines have differences on the issue of “jointness”. More
specially, in fact, the discussion on negligent co-perpetrators is still based on the
structure of intentional co-perpetrators and attempts to incorporate negligent
co-perpetratorship into the traditional structure of co-perpetratorship. That is why the
communication of consciousness among negligent offenders has been regarded as an
unavoidable issue. The doctrine of jointness in conduct denies the communication of
consciousness to realize a consequence between/among negligent offenders, but
asserts mental jointness in unlawfulness; the postwar doctrine of jointness in crime
shifted its attention to the jointness in negligent conduct and downplayed the
requirement of communication of consciousness, but still doubts such non-traditional
sense of the communication of consciousness, and thus the doctrine of dissolution

through concurrent offenses of negligence has emerged.
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(3) Unlawfulness of a Negligent Offence

If a co-offense is a matter of Tatbestand and thus a matter of the unlawfulness,
the question of what the content of unlawfulness in a negligent offense is, directly
concerns the content of jointness of negligent co-perpetrators. In turn, the content of
the unlawfulness of negligent offenses is closely related to the structure of negligent
offenses and the theories of negligent offenses. Theories of negligent offenses have
been reconstructed through the transition of the old doctrine of a negligent offense,
the new doctrine of a negligent offense, and the new-new doctrine of a negligent
offense, besides, the strong view in Germany, i.e., the doctrine of objective
attribution. Different theories of negligence have a substantial impact on the
establishment or otherwise of the negligent co-perpetrators. Under the old doctrine of
a negligent offense, the conduct of a negligent offense was neglected; thus, negligent
co-perpetrators are denied on the ground of the absence of jointness in conduct. After
the appearance of the new doctrine of a negligent offense, the essence of a negligent
offense is regarded as a violation of a duty of care, and it becomes possible to

acknowledge negligent co-perpetrators on the basis of the violation of a duty of care.

Studying negligent co-perpetrators from a naturalistic and mental perspective
1s inevitably confined to the traditional framework of the establishment conditions for
an intentional offense. It is unable to explore the establishment elements of negligent
co-perpetrators based on the structure of a negligent offense itself. From the
perspective of the doctrine of objective attribution, it is of new guiding significance
for the development of theories of negligent co-perpetrators to seek a theoretical
foundation for the establishment of negligent co-perpetrators. The discussions
concerning the structure of negligent co-perpetratorship through unlawfulness
proposed by different negligence theories has been discussed in the author’s another
article, i.e., the Old and New Doctrines of Negligence.
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