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(2) Victoria F. Nourse, The Constitution and Legislative History, 17 U. Pa. J. Const. L. 313
(2014), at 318-322. FhFE [ FEHELOFMES | PR 34%3 - 475 (2000 4F)
279 ~ 280 HZM (REHD 5 O o

(3) Peter L. Strauss, When the Judge Is Not the Primary Official with Responsibility To Read:
Agency Interpretation and the Problem of Legislative History, 66 Chi.-Kent L. Rev. 321 (1990),
at 343-46 (quoting Kenneth C. Davis, Legislative History and the Wheat Board Case, 31 Can.
B. Rev. 1 (1953), at 12).
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(4) CassR. Sunstein, Interpreting Statutes in the Regulatory State, 103 Harv. L. Rev. 405 (1989),
at 415; Jane S. Schacter, Metademocracy: The Changing Structure of Legitimacy in Statutory
Interpretation, 108 Harv. L. Rev. 593 (1995), at 594.

(5) Jonathan T. Molot, Reexamining Marbury in the Administrative State: A Structural and
Institutional Defense of Judicial Power over Statutory Interpretation, 96 Nw. U. L. Rev. 1239
(2002), at 1245, 1251-52.

(6) See, e.g., Neil K. Komesar, Imperfect Alternatives: Choosing Institutions in Law, Economics,
and Public Policy (1994).

(7) Adrian Vermeule, Judging under Uncertainty: An Institutional Theory of Legal Interpretation
(2006), at 29-31. FRFEICHK & L Cld, BEAIRE [TX ) RE ] ORI - 5
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(8) William N. Eskridge, Jr., No Frills Textualism, 119 Harv. L. Rev. 2041 (2006), at 2043. See
also William N. Eskridge, Jr., Expanding Chevron's Domain: A Comparative Institutional
Analysis of the Relative Competence of Courts and Agencies to Interpret Statutes, 2013 Wis. L.
Rev. 411, at 416; William N. Eskridge, Jr., Philip P. Frickey & Elizabeth Garrett, Legislation and
Statutory Interpretation (2d ed. 2006), at 220. FASE DITEGEMERIZ B 1) 2 ERAGER IS
K pbol LT, R (TBUE L &3] EmEROHM] CA2ERM. 2001 4) 42
HZH,
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(11)  William N. Eskridge, Jr., Dynamic Statutory Interpretation (Harvard University Press, 1994),
at 34.

(12) Thomas W. Merrill, Textualism and the Future of the Chevron Doctrine, 72 Wash. U. L.Q.
351 (1994), at 373-74.
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D EAMGERNZ GRS 5308 CRGEEEER) 2d 5. KEE=FHZH,

(15)  John Paul Stevens, Judicial Predilections, 6 NEV. L.J. 1 (2005), at 1-2; Koons Buick v. Nigh,
543 U.S. 50 (2004), at 66-65 (Stevens, J., joined by Breyer, J., concurring). See generally,
Charles Tiefer, The Reconceptualization of Legislative History in the Supreme Court, 2000 Wis.
L. Rev. 205.

(16) James J. Brudney, Congressional Commentary on Judicial Interpretation of Statutes: Idle
Chatter or Telling Response?, 93 Mich. L. Rev. 1 (1994).

(17) Peter L. Strauss, The Courts and the Congress; Should Judges Disdain Political History ?, 98
Colum. L. Rev. 242 (1998).
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(18) A r7rvatr ) Xaokikime LT, flEEiIE s E OB CHEE DR
L7zardiFhe () »oEBERINLRE L35 kmEE e (Legislative Decision
Theory) %3EW89 %, Victoria F. Nourse, A Decision Theory of Statutory Interpretation:
Legislative History by the Rules, 122 Yale L. J. 70 (2012), at 89-90.

(19) #HSEOLEIRE & FHFTOFEHR L OBNIIZ T O ER ORI OV T Emi i E
D720, FHFTDH GO & iREOBR & DORIZ legislative process failure 34
7o L PR L 72 A S, _m%ﬁiﬂﬁﬁﬁé 7280, HEEICLEEROWNEDE Y &
No 2 GHNHEHSRESNZGEICRoTA Y70 af ) AL EHATRE
& Fik9 %, Mark Seidenfeld, A Process Failure Theory of Statutory Interpretation, 56 Wm.
& Mary L. Rev. 467 (2014), at 487-88, 508-510.

(20) See generally James J. Brudney, Confirmatory Legislative History, 76 Brook. L. Rev. 901
(2011); Patricia M. Wald, The Sizzling Sleeper: The Use of Legislative History in Construing
Statutes in the 1988-89 Term of the United States Supreme Court, 39 Am. U. L. Rev. 277 (1990),
at 282, 289-94; Robert A. Katzmann, Statutes, 87 N.Y.U. L. Rev. 637 (2012), at 670; Strauss,
supra note 17, at 250; Seidenfeld, supra note 19, at 483-84, 486.
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(21) Stephen Breyer, On the Uses of Legislative History in Interpreting Statutes, 65 S. Cal. L. Rev.
845 (1992), at 861. See also Katzmann, supra, at 669-70.

(22) Bl zZIE Scalia (X, HEXIZDORNED) LS DITIEFHERLAER L 2 5561 - Tk
EHREFMT 52 & 27T 5. Green v. Bock Laundry Mach. Co., 490 U.S. 504 (1989), at
527 (Scalia, J., concurring).

(23) U.S.Const.art. I,s5,cl. 2.
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AR (Legislative Reorganization Act of 1946) % %2 L CH % Z&H
KOHBEBLFEHEMA Y v T OERR EOTHMMEEZ T2, 0%

ZEE

¥y (Legislative Reorganization Act of 1970) =#T. ZERHIEILEEICH

(24) US. Const. art. I, s 5, cl. 3. iEFEROAFII TR OEZMEOMER, FEE DB
OFAFEEOHBE, R LEZRMTL 2 ik 2R/ MoERE & b2, #FEH
SIEBEET AKMNT S 2 L iZdh o728 D, See James J. Brudney, Canon Shortfalls and
the Virtues of Political Branch Interpretive Assets, 98 Calif. L. Rev. 1199 (2010), at 1218-24.

(25)  See Brudney, supra note 20, at 913; Nourse, supra note 2, at 326-29, 331-32, 334-45; John C.
Roberts, Are Congressional Committees Constitutional?: Radical Textualism, Separation of
Powers, and the Enactment Process, 52 Case W. Res. L. Rev. 489 (2001), at 527-28, 547.

(26) Brudney, supra note 16, at 32-35, 40, 45-46; Roberts, supra, at 553; Strauss, supra note 3, at
347. Victoria F. Nourse (2 X AU, H CFALm O & EOMRIUIRFBAG ERE (SR
B 1 W48 S HISE 245) Td Ao Nourse, supra note 2, at 343.
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(self-delegation) L C\2% L BIERINICHE 2 5 2 LA TE L™, fito THHPII,
LB OEELENER CLEER) 2 2RI & TH L,

ZAT 1L Stevens I HF D VHEER A ST 2 BEOMPW L L T %, Bank
One Chi. v. Midwest Bank & Trust Co., 516 U.S. 264 (1996) {23\ >T. Stevens ¥
FUIFEZER Breyer I LB 1BV RO & 9 12k,

[MEMERY L&A A AEl: (Expedited Funds Availability Act) ST Fg CijHIZ 0] P S 7z %

(27) M. Harry W. Jones I&. GBI OU#E & L COFTERRRIC & 2 B REEE o E
WHALER RIS, ZERVEMMEZMZ 5 2 & TITBHRBORFZEOEEREL HD 5
B o s & R L CTw/z, Harry W. Jones, Drafting of Proposed Legislation by
Federal Executive Agencies, 35 A.B.A. J. 136 (1949), at 137.

(28) Breyer, supra note 21, at 858-59; Nicholas R. Parrillo, Leviathan and Interpretive Revolution;
The Administrative State, the Judiciary, and the Rise of Legislative History, 1890-1950, 123 Yale
L.J. 266 (2013), at 338-39; Jarrod Shobe, Intertemporal Statutory Interpretation and the
Evolution of Legislative Drafting, 114 Colum. L. Rev. 807 (2014), at 849-850.

I RS K 0L B A HIEORE LI EGEFE IOV TiE, See Brudney, supra note
24, at 1217-24; Roberts, supra note 25, at 543-549. FLFESCHL CIEREE T [7 A ) & @I
& - W FRRERAS O BRI & BORESL (& A4, 2004 4) 44 ~ 45, 125 ~ 150

i8N

(29) Frank B. Cross, The Theory and Practice of Statutory Interpretation (2009), at 36, 67-69;
Roberts, supra note 25, at 543; Wald, supra note 20, at 306.

(30) Bank One Chi. v. Midwest Bank & Trust Co., 516 U.S. 264 (1996), at 276-77 (Stevens, J.,
concurring); See also W. Va. Univ. Hosps. v. Casey, 499 U.S. 83 (1991), at 115 (Stevens, J.,

dissenting).
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Stevens HZH D Z D% {TE (theory of busy people) X, kDA 73 3
F ) XL OHERIRAENET 25DV L),

(c) Zofh, AREFEZOWEERZEMFIFEH T2 AMLH 5. GREE
B LB 7THISE 250, [PV LR #7297 X CoOPEFLE,
L BENS, AREREEICEMN SN2 T ER S v, KR, 2ht
AT LA INICERE L, KR L 20WEAIE, CheimE il
WA CHEHERDPEICT R ENHRICE LR, 20#EIE. ZOIEGEH
FHEFFICZOTERIML ., HRIINT I N TE b, TOFHHEDFR, €
DFEBED 357D 2 DLPFHERTRIZEE T UL, EEEZIETHED 2R
2 CTHOFEBE B § %0 B %521 723 BE A5, RO R 3770 2
DERTEDOBEHREZARTIUL, ThIERE R L] EHET LY,
Bk 9 % £ 9 ICEEIEZEOWBE TON P& KFEENDEM &\ o 72—
FLERTBEO -2 EAROREL RS 2212 n0Y, &

(31) U.S. Const. art. I, s 7, cl. 2. FRINIARHLRE [7 AV HEEAM GETRHO] (H2EH,
2012 4F) 435 HIZMK o 72

(32) WIEEBLEM A F 2B ELORME LTCERT 20 =2— - 77 AF 27T
A LTdh A, John F. Manning, Textualism and the Equity of the Statute, 101 Colum. L. Rev. 1
(2001), at 72-73. Manning, infra note 70, at 708-709.
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ELESOIBN A EEER L MERLRY)HHS 228125 2Y, 2o
EFVIZ IR, BHEE, (LELo&EEm & ERT 590 LEBBOREICS
WTRH e TR SN, I7EAPRERICEBHICELDDELT
FHTHERCOVWTIIHREO BT ZRTHOLE LTHELL I RETH
%,

A%l BHEDHSBERL EMROZ Y2 MR L 720 e
YRR D 72012, VEEHE2EOSRIRELDIZETSRT S 2 L,
72l ZELOERPHETH o728 LTH, BRICEKHEOMEL %257,

[EE ] OFEBEOREH L ) I TIL. Abbe R. Gluck & Lisa Schultz
Bressman |2 & % it O FEAEMFEAS IR VY Gluck & Bressman 7%k B AL

(33)  William N. Eskridge, Jr., Textualism, The Unknown lIdeal?, 96 Mich. L. Rev. 1509 (1998), at
1528.

(34) John F. Manning, Inside Congress's Mind, 115 Colum. L. Rev. 1911 (2015), at 1914.

(35) Brudney, supra note 16, at 45-46; James J. Brudney, Faithful Agency versus Ordinary
Meaning Advocacy, 57 St. Louis U. L.J. 975 (2013), at 993, 995; Breyer, supra note 21, at 863-
64; Victoria F. Nourse, Elementary Statutory Interpretation: Rethinking Legislative Intent and
History, 55 B.C. L. Rev. 1613 (2014), at 1618; Nourse, supra note 18, at 78, 141.

(36) Wald, supra note 20, at 301-303; Daniel A. Farber & Philip P. Frickey, Legislative Intent and
Public Choice, 74 Va. L. Rev. 423 (1988), at 468-69; Otto J. Hetzel, Instilling Legislative
Interpretation Skills in the Classroom and the Courtroom, 48 U. Pitt. L. Rev. 663 (1987), at 684;
Brudney, supra note 20, at 911; Katzmann, supra note 20, at 661, 670; Victoria Nourse,
Misunderstanding Congress: Statutory Interpretation, the Supermajoritarian Difficulty, and the
Separation of Powers, 99 Geo. L.J. 1119 (2011), at 1124-25; Strauss, supra note 17, at 247-48,
250, 253-56, 262-63. FEFEW, [ ViFEEEEOFMRE] miigsE (2) 279 ~ 280 B (Ml
SIS D Difm) S
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(37) Abbe R. Gluck & Lisa Schultz Bressman, Statutory Interpretation from the Inside: An
Empirical Study of Congressional Drafting, Delegation and The Canons: Part I, 65 Stan. L.
Rev. 901 (2013), at 970-971, 975.

(38)  Harry Willmer Jones, Extrinsic Aids in the Federal Courts, 25 lowa L. Rev. 737 (1940), at
751.
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(39) Shobe, supra note 28, at 815, 866; William D. Popkin, Statutes In Court; The History and
Theory Of Statutory Interpretation (Duke University Press, 1999), at 249-250. Matthew C.
Stephenson, Legislative Allocation of Delegated Power : Uncertainty. Risk, and the Choice
Between Agencies and Courts, 119 Harv. L. Rev. 1035 (2006), at 1036-37.

(40)  Nourse, supra note 36, at 1128; Gluck & Bressman, supra note 37, at 974.

(41) Brudney, supra note 16, at 21-32, 37-39; Breyer, supra note 21, at 872.

(42) 1d.
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(43)  Eskridge, supra note 11, at 233.

(44)  Popkin, supra note 39, at 250.

(45)  Nourse, supra note 36, at 1128-1133.

(46) Gluck & Bressman, supra note 37, at 972-73; Seidenfeld, supra note 19, at 498-99.
(47)  Gluck & Bressman, supra note 37, at 970-71, 973-74.

(48) 1d.at973.



213 = 7 A BB HEEFRR L SLEER (4) (k)

EIIE, ATBHEBICR§ 28 Th 5o BN, ATEER il e %
B ATEURR) & BUTICE R 5.2 5720, TEHloFE L L Tiro",
(c¢) PEROHEEBRG TIEEH I & S L OBRICESR L TEN, [~
Tryatr ) ALAOEHMEETL L THEEAGRUHAEROBN2OmLES
NTE7e LLHIER?2OA 7Y ar) AL 2 |ABETHE, LEER
FHIIWHHE . FIIIATEARB OB OfREt & L o b HifF S,
NEFP O ZORIZEBENLEE LS9,

FIEIE, SEFEROSEA Y v 7, BRE (FEHA) OFrE ORI
AT ryat ) XAOHIERIFERITRIZOWT, BRil$ 2 X ) I
MBS Z 5N THBZETHD (—4)

3 A r7riadF) XLOMBINHE

(1) #FEoLr

Landis 5 EE L 72X 912, 1930 ~ 40 FER DY —H ) - ) 7Y R LA
YF vy ar ) ALAERBLABRO—2IF, BRE GHE) oFk- &
NS THALZ L E BT 2L, LHOALLTVEERZEEFZTZZ
BT BB e 2 b L THHTH - =2 —F 7 AF 2
7 ) A DDUFER 2 RG] & 3R Y | HERHIERICEET 5,

F-HIEEOWBHIE S . BRI T A L CHEOBMAMREY LD
THT AR 5,

(2) RFEMIEmME

F7z Landis ) =N - ) 7Y A MofElid, ERNT 22— - TOv A5
GBIl URORTH L ESLEEEEROLOTICHCO EBIIIE

(49)  Gluck & Bressman, supra note 37, at 972; Katzmann, supra note 20, at 659-60.

(50)  See Brudney, supra note 20, at 902. 7z BRETHE EMFTEmFHL] KM 146
%37 (2012 4F) 300 HZ M,

(51)  Popkin, supra note 39, at 250.
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(52)  Katzmann, supra note 20, at 669, 681; Nourse, supra note 18, at 85.
(53) Eskridge, Frickey & Garrett, supra note 8, at 296.
(54) Breyer, supra note 21, at 847, 856.
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(55)  Brudney, supra note 16, at 39; Cass R. Sunstein, Law and Administration After Chevron, 90
Colum. L. Rev. 2071 (1990), at 2109.

(56) Seidenfeld, supra note 19, at 504-505; Brudney, supra note 16, at 40, 46-47.

(57)  Brudney, supra note 20, at 912.

(58) James J. Brudney & Corey Ditslear, The Warp and Woof of Statutory Interpretation:
Comparing Supreme Court Approaches in Tax Law and Workplace Law, 58 Duke L.J. 1231
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(59) Ganesh Sitaramana, The Origins of Legislation, 91 Notre Dame L. Rev. 79 (2015), at 104,
107-108.

(60) Lisa Schultz Bressman & Abbe R. Gluck, Statutory Interpretation from the Inside-An
Empirical Study of Congressional Drafting, Delegation, and the Canons Part Il, 66 Stan. L.
Rev. 725 (2014), at 765-766, & figure 5.

(61) Gluck & Bressman, supra note 37, at 971-72.

(62) Roberts, supra note 25, at 563; Katzmann, supra note 20, at 659-60.

(63) Roberts, supra note 25, at 563; Katzmann, supra note 20, at 656-59. Walter J. Oleszek,
Congressional Procedures and the Policy Process (10th ed. 2016), at 393.
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(66)  William N. Eskridge, Jr., The New Textualism, 37 UCLA L. Rev. 621 (1990), at 644-46.
(67) John F. Manning, Foreword: The Means of Constitutional Power, 128 Harv. L. Rev. 1 (2014),
at 77-78.

(68) Max Radin, Statutory Interpretation, 43 Harv. L. Rev. 863 (1930), at 863.
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note 11, at 34-37.

(70)  See John F. Manning, Textualism as a Nondelegation Doctrine, 97 Colum. L. Rev. 673
(1997), at 686; Eskridge, Frickey & Garrett, supra note 8, at 224; Frank H. Easterbrook, Text,
History, and Structure in Statutory Interpretation, 17 Harv. J.L. & Pub. Pol'y 61 (1994), at 68.
Z®F & LT, Antonin Scalia, A Matter of Interpretation: Federal Courts and the Law
(Princeton University Press, 1997), at 32-33; Antonin Scalia (1 JIISCAGR) [HEEEERIZ BT
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(72)  Shobe, supra note 28, at 8362-65. But see Gluck & Bressman, supra note 37, at 966-68.
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(73)  John F. Manning, Second Generation Textualism, 98 Calif. L. Rev. 1287 (2010), at 1292. {H
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Extrinsic Aids in Statutory Interpretation, 3 Vand. L. Rev. 586(1950), at 596 n.29.
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note 36, at 1125-26.

(75) Manning, supra note 70, at 687-88; Scalia, supra note 70, at 34.

(76)  Archibald Cox, Judge Learned Hand and the Interpretation of Statutes, 60 Harv. L. Rev. 370
(1947), at 381.
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(78)  Nourse, supra note 36, at 1128.
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(80) Patricia M. Wald, Some Observations on the Use of Legislative History in the 1981 Supreme
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