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SUMMARY

In the 1990s, genetically modified (GM) crops have rapidly gained cropping area and
market share. As a result, GM crops contaminated non-GM traditional crops through
pollination and other natural phenomena. In addition, the governments in the USA and
Canada have concluded that GM crops can be patentable as long as they can be
approved as inventions with novelty and usefulness.

In the meanwhile, the “farmers’ privilege” provided in the UPOV (The
International Union for the Protection of New Varieties of Plants) conventions have
traditionally granted farmers the right to save and replant the seeds obtained from their
own property. The patent protection for GM seeds prohibits farmers from saving and
replanting them without permission from the developer even if the GM crops
voluntarily grow on the farmers’ land.

The main focus of this paper is on the protection of farmers’ privilege from the
‘gene contamination’ which causes the voluntary growth of GM seeds. This paper
considers the fact that the patent protection for GM seeds developed by
bio-multinationals has restricted farmers’ privileges. It refers to the final decision by the
Supreme Court of Canada for the lawsuit in which Monsanto Co. sued Mr. Schmeiser, a
Canadian farmer, against his illegal utilization of the patented GM canola. In this
decision, the Supreme Court concluded that Mr. Schmeiser infringed on the patent
rights held by Monsanto. Nevertheless, it did not require Mr. Schmeiser to pay any
compensation for his saving and replanting the voluntarily grown GM seeds for the sale
of its harvest (canola) since he made no use of the ‘utility’ of the GM seed, i.e.,
herbicide (Roundup) tolerance.

The conclusion is that the spreading scope of patentability to plants will
diminish the ‘public domain’ of seed resources where farmers can freely save and
replant them under the farmers’ privilege. Hardin’s ‘tragedy of commons’ argues that
the absence of property rights for common-pool resources will lead to their
over-utilization or destruction. However, this paper insists that the patent protection for
GM seeds will lead to the ‘anti-tragedy of commons’ in that it triggers the

underutilization of the seeds by preventing farmers from saving and replanting them.

- 156 -



genetically modified:

( )

(Uus
Supreme Court, 1980)4 (
) (life patent)

(WTO, 331-332)

(Technology Use Agreement: TUA) °©

- 157 -



(breeders’ rights) ’

(farmers’ privilege)

(FAO, 1991:6-8)

(gene contamination) !

13

- 158 -



14

- 159 -

(

2004,148-150)

(2001 FCT 256, para 10)



42

(utilization)

(Vaver, 1997:151)'

(2004 SCC 34, para 34)

- 160 -



(expansive approach)

(Vaver, 1997:151-152)"®

19

(2004 SCC 34,

para 42)

- 161 -



(presumption of use)

(possession) (stand-by or insurance utility)

20

21

(practical use)

22

(rebuttable presumption)

24

- 162 -



(RAFIL, 1997)

- 163 -



(disclaim)

25

(purposive approach) 2°

(Glyphosate-Resistant Plants)

(2004 SCC 34, para 116)

(2004 SCC 34, para 129 and 130)

(Clark, 2004)

(2004 SCC 34, paral38)

-164 -



(liability)

. o 27
(innocent infringer)

(2004 SCC 34, para 159)

- 165 -



(Vasudeva, 2000:3726-3729)

- 166 -

(

)



(dual protection)

(the Plant Breeders’ Rights Act: PBRA)

28

(CBAC, 2002:13)*

- 167 -



(Sharma, 2005)

30

(patent thicket)

(CBAC, 2002:13)

31

2000:25-29)% 1998 7 30
) EC,1998

- 168 -



C ) C )
( 2000:12-13)
8
)

(derogation) 10 12

10

)
11 12
11

- 169 -



11

- 170 -



!

(2001 FCT 256, para 93)

(2002 FCA 309, para 96)**

-171 -

33



(2004
SCC 34, para 96)

(quasi-GM crops)

(Friesen, 2003:1342-1347)

(AOSCA, 2003)*

(unexpected contamination)

-172 -



36

(Clark, 2004)*

(Nottingham,
2002: pp.81-83)

-173 -



(adventitious reproduction)

(CFS, 2004: 41)*®

(Clark, 2004)

(Krub, 2004:18-20)

-174 -



39

(Rao, 2004: 851)

0 (Lalitha, 2004: 1926-27)

41

(Lalitha, 2004: 1926-27)

- 175 -



(RAFI, 1998)

(Tansakul and Burt, 1999)
(Grain, 2003:1)

(RAFI, 1998)
( ) 4 (the Tragedy of Commons)
( ) (over-use)

(under-utilization)

(Buchanan and Yoon, 2000)

- 176 -



s (the Tragedy of Anti-commons)  (Aoki, 1998;

Buchanan and Yoon, 2000; Heller and Eisenberg, 1998; Rammana and Smale, 2004)

(Rao, 2004: 851)

- 177 -



model)

163-181)

1997 =2003: 1)

(Barzel, 1997 =2003: 1)

(branding model)

- 178 -

(fortress

(Gold, 2002:

(Barzel,



44

(Harvey [1989a] = 1999)

45

46

Acheson, James, M. (2000). “Cleacutting Maine: Implications for the Theory of Common Property
Resources”, Human Ecology 28(2): 145-169.

Aoki, K. (1998) “Neocolonialism, Anticommons Property, and Biopiracy in the Not-so-brave New
World Order of International Intellectual Property Protection”, Indian Journal of Global Legal
Studies 6: 11-58.

Anon. “Genetically Modified Crops in the United States”, Pew Initiatives on Food and
Biotechnology Facts Sheet, August 2004. (http://pewagbiotech.org)

Association of Official Seed Certifying Agencies (AOSCA) (2003) Genetic and crop standards,
Association of Official Seed Certifying Agencies, ID.

Berks, Fikret (ed.) (1989). Common Property Resources: Ecology and community-based sustainable
development, Belhaven Press, London.

Barzel, Yoram. (1997) Economic Analysis of Property Rights (2nd ed.) Cambridge: Cambridge
University Press

( )

Buchanan, J. and Yoon, Y. (2000) “Symmetric Tragedies: Commons and Anticommons”, Journal of
Law and Economics XLII, April.

Busch, Nathan A. (2002) “Property Rights in Genetically Modified Plants”, Minesota Intellectual
Property Review, vol. 3, no.2.

Calvert, Peter and Calvert, Susan. (1999). The South, The North and the Environment, PINTER,
New York.

Center for Food Safety (CFS) (2004) Monsanto vs. U.S. Farmers, CFS.

Clark, E. Ann. (2004) “Monsanto’s Hollow Victory in the Percy Schmeiser Seed Saving Case”,
Organic Consumers Association, June 13.
(http://www.organicconsumers.org/monsanto/hollow061504.cfm)

The Canadian Biotechnology Advisory Committee (CBAC) (2002) Patenting of Higher Life Forms
and Related Issues, June.

Dahlman, Carl J. (1980) The Open Filed System and Beyond: A Property Rights Analysis of an
Economic Institution, Cambridge: Cambridge University Press.

DaSilva, Edgar J. and Chaturvedi, Sachin (2004) “Biotechnology, GMOs and Development:
Economic Implications”, Sachin Chaturvedi and SR Rao eds., Biotechnology and Development:
Challenges and Opportunities for Asia, New Delhi: Academic Foundation, pp. 61-80.

- 179 -



EC (1998) Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998 on the
legal protection of biotechnological inventions. ()

Ex Parte Hibberd, et. al. (1985) 227 USPQ 443.

Federal Court of Canada (May 29, 2001) Monsanto v. Percy Schmeiser (2001 FCT 256),
(http://decisions.fct-cf.ge.ca/fct/2001/2001 fct256.html).

Federal Court of Canada (May 15/16, 2002) Monsanto v. Percy Schmeiser (2002 FCA 309) ,
(http://decisions.fct-cf.gc.ca/fct/2002/2002fca309.html).

Fisher, William W. (2002) “The impact of terminator gene technologies on developing countries: a
legal analysis, in Timothy Swanson ed. Biotechnology, agriculture and the developing world:
the distributional implications of technological change, Edward Elger, pp. 137-149.

Friesen, Lyle F., Alison G. Nelson and Rene C. Van Acker. (2003) “Evidence of Contamination of
Pedigreed Canola (Brassica Napus) Seedlots in Western Canada with Genetically Engineered
Herbicide Resistant Traits”, Agronomy Journal, vol. 95, pp. 1342-1347.

Grain  (2003)  “Farmers’  Privilege under  Attack”, Brifings, June, pp. 1-9.
(http:www.grain.org/briefings_files/bio-ipr-fp-june-2003-en.pdf)

Gold, Richard. (2002) “Merging Business and Ethics: New Models for Using Biotechnological
Intellectual Property”, in Michael Ruse and David Castle eds., Genetically Modified Foods:
Debating Biotechnology, New York: Prometheus Books, pp.163-181.

Hardin, Garett. (1968). The Tragedy of the Commons. Science 162: 1243-1248.

Heller, M. and Eisenberg, R. (1998) “Can Patents Deter Innovation? The Anticommons in
Biomedical Research”, Science 280.

Harvey, David. (1989a) The Condition of Postmodernity. Basil Blackwell. (

)

Harvey, David. (1989b) “From Managerialism to Entrepreneurialism: The Transformation in Urban
Governance in Late Capitalism”, Geografiska Annaler, Vol. 71B, (

)

International Service for Acquisition of Agri-biotech Applications (ISAAA), Global Review of
Transgenic Crops (2003 ed.), 2003.

Janis, Mark D. and Kesan, Jay P. (2002) “The Future of Patent Law: U.S. Plant Variety Protection:
Sound and Fury...?”, 39 Houston Law Review 727.
(http:web.lexis-nexis.com/universe/document? m=4c4458cda4c965484541418c6)

Kershen, Drew L. (2004) “Of Straying Crops and Patent Rights”, Washburn Law Journal, vol. 43,
pp.575 - 610.

Krub, Karen R. ed. (2004) Farmers’ Guide to GMOs. FLAG and RAFI-USA.
(http://www.flaginc.org)

Krugman, Paul. (1995) “Dutch Tulip and Emerging Markets,” Foreign Affarirs.

Lalitha, L. (2004) “Intellectual Property Protection for Plant Varieties: Issues in Focus”, Economic
and Political Weekly, May 8, pp. 1921-1927.

Ministry of Law, Justice and Company Affairs (India) (1970) Patents Act, 1970.
(http://www.indialawinfo.com/bareacts/pat.html)

Ministry of Law, Justice and Company Affairs (India) (2002) The Patents (Amendment) Act, 2002,
New Delhi.

Ministry of Law, Justice and Company Affairs (India) (2004) The Patents (Amendment) Ordinance
(No.7 of 2004). (http:/lawmin.nic.in/Patents%20Amendment%200rdinance%202004.pdf)

NASS, Acreage Reports, June 2004.

Norberg-Schulz, Christian. (1971) Existence, Space and Architecture, Great Britain: Studio Vista
Limitea. 1973

Nottingham, Stephen. (2002) Genescape: the Ecology of Genetic Engineering, New York: Zed
Books Ltd., pp. 62-86.

Nurton, James. (2004) “Monsanto wins Canadian canola battle”, Managing Intellectual Property,
June.

Olson, Mancur. (1965 & 1971). The Logic of Collective Action: Public Goods and the Theory of
Groups, Harvard University Press, Cambridge and London.

- 180 -



1983

Ostrum, Elinor. (1990). Governing the Commons: The Evolution of Institutions for Collective Action,
Cambridge University Press, Cambridge.

Oczek, Jeremy P. (2000) Note: In the aftermath of the “Terminator” Technology Controversy:
Intellectual Property Protections for Genetically Engineered Seeds and the Right to Save and
Replant Seed, Boston College Law Review, 41 B.C.L. Rev. 627.

Pillai, P. Mohanan and V. Santa Kumar, “Biotechnology Development & IPR: Issues in the Indian
Context”, Productivity, vol. 38, No.1, Aril-June, 1997.

PREMEDIA Business Magazines & Media Inc. (1998) “Seed piracy A risky bet,” Farm Industry
News, November 1, 1998. (http://farmindustrynews.com)

RAFI (1997) “Bioserfdom: Technology, Intellectual Property and the Erosion of Farmers’ Rights in
the Industrialized World”, RAFI Communiqué, March

RAFT (1998) “Terminator Technology Targets Farmers: New Genetic Technology Aims to Prevent
Farmers from Saving Seed”, RAFI Communiqué, March 30.

Ramanna, A. and Smale, M. (2004) “Rights and Access to Plant Genetic Resources under India’s
New Law”, Development Policy Review, 22(4): 423-442.

Rao, C. N. (2004) “Indian Seed System and Plant Variety Protection”, Economic and Political
Weekly, February 21, pp. 845-852.

Rosset, Peter. (2003) “Food Sovereignty: Global Rallying Cry of Farmer Movements”,
Backgrounder, vol. 9, no.4, Institute for Food and Development Policy, November 4.

Sharma, Ashok B. (2004) “Experts Warn of Monsanto’s Latest Patent on Indian Wheat”, the
Financial Express, June 8. (http://www.financialexpress.com)

Sharma, Ashok B. (2005) “Farm Front: New amendments to Patents Act, 1970 to affect farm sector”,
the Financial Express, January 2. (http://www.financialexpress.com)

Seiler, Achim. (2003) “TRIPS and its approach to living material”, Agricultural and Rural
Development 2/2003.

Supreme Court of Canada (May 21, 2004) Monsannto Canada Inc v. Schmeiser (2004 SCC 34),
(http://lexum.umontreal.ca/csc-scc/cgi-bin/disp.pl/en/rec/html

Supreme Court of Canada (2002) Harvard College v. Canada (Commissioner of Patents), 2002
SCC.76. (http://www.lexum.umontreal.ca/csc-scc/en/pub/2002/vol4/html)

Tansakul, Reungchai and Peter Burt (1999) “People power vs. the gene giants”, Bangkok Post, 1
August.

USDA, (2001) Plant Variety Protection Act and Regulations and Rules of Practice.

US Supreme Court (1980) “Diamond v. Chakrabarty, 447 US 303”, (http://caselaw.lp.findlaw.com)

Vaver, D. (1997) Intellectual Property Law: Copyright, Patents, Trade-marks,

Vasudeva, P. K. “Patenting Biotech Products: Complex Issues”, Economic and Political Weekly,
October 14 2000, pp. 3726-3729.

World Research Institute, United Nations Environment Program, United Nations Development
Program and The World Bank. (1998). World Resources (1998-99 ed.): A Guide to the Global
Environment, Oxford University Press, New York.

WTO. Agreement on Trade-related Aspects of Intellectual Property Rights,

(http://www.wto.org/english/docs_e/legal e/27-trips.pdf)

- 181 -



(ISAAA, 2003)
(ISAAA, 2003)

(NASS, 2004:24-25)

(Kershen, 2004:
576)

(Anon, 2004)

(Dasilva and Chaturvedi, 2004: 78-79)
(Zielinski)

(http://www.tv.cbc.ca/national/pgminfo/canola/doczl.html)

2004:135-138

(Ex Parte Hibberd, 1985: 444-445)
2004:138-140

6

(Technology Use Agreement: TUA)

- 182 -



(
)
(adhesion contract)
(germplasm)
(bioserfdom) (RAFI, 1997)
7UPOV
(breeders’ exemption)
’ 1
( )

3 (Rammna and Smale,
2004:435-426)

9

- 183 -



contamination)

(Barzel, 1997 =

(Nottingham, 2002: 75-86)

( )
(GRAIN, 2003:3-9)
2003: 122)
(Dahlman, 1980)
(crop contamination)
(food contamination)
( 2004:133-158)

(Oczek, 2000)

(Nathan, 2002:219-

220)

(differential profit)

(2004 SCC 34, para 103)
(damage)
(2004 SCC 34, para 100)

184 -

(accounting of profits)

(seed



( )

(machine)

(beat the
machine part)
(recourse)

[Saccharin Corp. v. Anglo-Continental Chemical Works Ld. (1900), 17 R. P. C. 307 (H. C. ].), the
court stated, at p.319]

[Dunlop Pneumatic Tire Co. v. British & Colonial
Motor Car Co. (1901), 18 R. P. C. (H. C. 1.)]

20

(stand-by) (possession) (insurance value)
[British United Shoe Machinery Co. v. Simon Collier Ld. (1910), 27 R. P. C. 567 (H.
L]
(stand-by utility) (exploitation)
21
(rebut) (Vaver,1997: 151-152)

22 Terrell on the Law of Patents (15the ed. 2000), s. 8.24, pp. 209 — 210.
23

2% British United Shoe Machinery Co. v. Simon Collier Ld. (1910), 27 R. P. C. 567 (H. L.)

- 185 -



2 Western Electric Co. v. Baldwin International Radio of Canada, [1934] S.C.R. 570.

26

27

2002:219-220)
28

29

30

31

32

(purposive construction)

(scienter element)

(Janis & Kesan, 2002)
(CBAC)

CIBAGEIGY

LUBRIZOL T320/87

- 186 -

(T49/83)

(Bucsh,



( )
(T356/93)

Novartis (T1054/96)

33

(inadvertently)
(Kershen, 2004:575-610)

34 Stiga Aktiebolag v. S. L. M. Canada Inc. (1990), 39 F.T.R. 13

35

(the Association of Official Seed Certifying Agencies:AOSCA)

36

2001
12 10 (J.LE.M. Ag Supply v. Pioneer
Hi-Bred)
(McFarling v. Monsanto)

37

(Avoid Patent
Infringement Day)

38

(Seed
Arbitration Board)

39

( )

(RAFI, 1998)
40

(Oczek, 2000)

- 187 -



41

(Fisher, 2002: 143-147)

42

«C )
(common pool
resource) (common property)
(communal property-management systems)
(Ostrum, 1990:10)
4
44
(Noberg-Schulz, 1971=1973:20)
45
(Harvey (1989b) =
1997, p.52, [2003], p.94)
46 (food sovereignty) (food security)

(stewardship)
(Rosset, 2003:1-3)

- 188 -



