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Reliance Principle in Japanese Medical Criminal Law

Lou Jie

I. INTRODUCTION
This article states the prerequisites of the reliance principle in medical cases and the
position of the reliance principle in the theoretical system of crime. Teamwork has
become common in the health care system. Cooperation has promoted working
efficiency, assuring patients of more precise and timely aid. On the other side,
therapeutic activity is regarded as risky to conduct, which more or less contains
negative possibilities. When a medical accident occurs during teamwork, how to
determine legal liability becomes a controversial problem. For the best interests of
patients, should medical team members share identical legal risks for the result of
joint conduct? Or some of the team members can invoke the theory —— the reliance
principle to exempt themselves from criminal liability? For example, a surgical nurse
incorrectly connected the surgical equipment, causing a patient’s serious injury. Does
the surgeon, as the team leader, have to supervise the nurse and to prevent the harmful
result? If the surgeon fails to do so, should he/she take criminal liability? The reliance
principle indicates that when the actor has adequate reliance on the victim or the third
party to take appropriate actions, then the actor is not responsible for the harmful
result caused by the victims or the third party’s improper conduct. In that case, if the
surgeon could prove his/her adequate reliance on the nurse to connect the equipment
correctly, the surgeon can release supervisory duty. Otherwise otherwise, his/ her
omission could constitute a crime of negligence (Penal Code of Japan, Article 211,
Causing Death or Injury through Negligence in the Pursuit of Social Activities).
Therefore, the principle of reliance is to negate the establishment of criminal
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negligence. We can also see that the reliance principle relates to both the patient’s

interests and the medical practitioner’s interests.

In Japan, three conditions as prerequisites of the reliance principle were widely
accepted: (1) Division of labor among medical staff should be clear, and the medical
equipment is qualified for specific treatment;' "’ (2) Medical practitioners have
received professional education and experienced;(2> (3) The reliance among medical
team members is not just shown for formality but must be substantive. Among
these three prerequisites, a different attitude to the first one —— clear division of
labor and the third one —— substantive trust could be assumed. Whether a medical
team has reached a clear division of labor is decided by courts from case to case in
Japan. Such approaches, however, fail to honor national medical guidelines,
international guidelines, and unwritten conventions, since the requirements of
division of labor have already been stipulated by those guidelines and conventions.

What is more, courts discretion could expand the range of criminal negligence,

(1) Professor M. Oya and Y. Hagiwara elaborated on the three preconditions of the reliance
principle in their studies, including (1) clear division of labor and qualified equipment, (2)
competent medical staff, (3) substantive trust. At first, studies of the preconditions for the
reliance principle were limited to traffic cases. Doctor W. Yokosawa switched the background to
medical cases, studying the preconditions of the reliance principle in medical cases, and the
conclusion is that the prerequisites of the reliance principle are identical in traffic cases and
medical cases are identical. KAE [fabr /Al & EHO KR BEASHERE [HEII0—
PHBEKERS—] (&R, 1975) 124 HLLT, MEHEE [F— A EE L B0
(2 - 58) ) BRaamte 4946 275 (2005) 66 HULT . #EIRE [ERITHIIBITS
EHED IR DR OMET | Beriseamd 428 (2015) 59 HLLTF,

(2) REE - #ESE (D 124 BT, #EHSERE - wiigiE (1) 66 HLUT, #IRE - §iig
1 (1) 59 HEL N,

(3) REE - wigE (1) 124 HUUF, #IEHSERE - widgiE (1) 66 HLLT, BiRE - §its
(D) B9 HET, (H) W : GUEEMSN ISR |, s, hEBEA M
Rt 2016 4R, 25 95 WL .
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increasing the probability of medical practitioners bearing criminal liability.
Substantive trust requires medical team members to accumulate perception of
reliance during daily collaboration. The problem is that the way medical staff
cooperates has changed recently. Under the current medical system, it is barely
possible for team members to accumulate reliance and achieve substantive trust in a
reasonable time. Except for the above two points, no supervisory duty was introduced
as another prerequisite. Whether the reliance principle is still available when the actor
has supervisory duty has been debated in Japan. One theory states that supervisory
duty objects to the reliance principle. The opposing party considers reliance arising
from the daily collaboration between the supervisor and supervisee, and based on
such reliance, the supervisee can engage a specific range of work individually and
undertake legal liability independently. One major drawback of the latter opinion is
that it frees superiors from obligation at the cost of increasing the risk patients have to
bear. On the contrary, the supervisory duty should not be regarded as a precondition
for reliance principle. Also, to defend both patient’s interests and medical worker’s
interests, further restriction will be explored that under what circumstance superior
medical staff must bear the duty of supervision. In the last section, to improve the
theoretical system of crime, from the perspective of theories of anti-value conduct
and anti-value consequences, theories on the position of the reliance principle were
demonstrated. Overall, this study discusses the principle of reliance in Japan, seeking
to clear theories about the reliance principle and promote the application of the

reliance principle in judicial practice to limit the scope of criminal negligence.

II. HISTORY OF THE RELIANCE PRINCIPLE
The reliance principle has improved the efficiency of social activities by dividing the
risk and distributing it to respective participants. This principle derives from a

precedent of a traffic case in Germany in 1938."*" It indicates that an actor who is
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carrying out certain activities could rely on other participants to obey the rules. If
other participants break the rule and result in a negative result, the actor is not
responsible. For example, at the intersection, Driver Y has the right of way (the right
to drive across or into a road before another vehicle). Due to the reliance principle, Y
could assume that other drivers will honor the rule. Even anyone knows that traffic
activities, are risky —— at any uncertain moment, someone may violate traffic rules
and cause traffic accidents. That is, if a car disobeys the rule, causing Y’s car to

smash into it, Y is not criminally liable.

In the first place, the reliance principle was adopted in traffic cases only in Germany.
However, some researchers suggested that to limit the scope of criminal negligence;
this principle ought to be available in other areas where a division of labor and
cooperation is needed. The Supreme Federal Court of Germany affirmed this
viewpoint in a medical case, where it stated: in principle, surgeons can rely on their
coworkers.”’ Through this case, we still had no clue how far the reliance principle
can expand to other areas of life, nevertheless, the validity of the reliance principle to
medical cases had been confirmed. The reliance principle was introduced into Japan
by Professor H. Nishihara in the 1960s. Following the German judicial opinion,
prevaiting Japanese theory also upholds that the reliance principle can be adopted in
medical cases. Misconnection of the electric knife (hereinafter referred to as
Hokkaido case) (ALIEEHMERI 51 4E 3 A 18 H &4 20 % 15 78 H) was the

first case and so far, the only case where the reliance principle was approved by the

(4) () vegill- Bod  (RETH l‘v"i@) , AR | RO 2005 4ERR, 55 74 UL ;
NS IR RS U5 ) A o) O P SR ESE T i SR BRSE) |, R
i) 2011 4F 45 28 4 , http://www.360doc.com/content/19/0321/11/50972023_823101648.
shtml, 2019 4F 5 J§ 15 H¥jiio

(5) (1) vl Py (EEEDH AR | B R b 2005 4FR, 57 74 7o
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court.'®’ This case indicated that doctors could trust nurses to perform a basic
operation appropriately . If the nurse failed to do so and thus causing the patients’

injury or death, the nurse took the liability of criminal negligence independently.

M. CLEAR DIVISION OF LABOR AND SUBSTANTIVE TRUST
The reliance principle limits the scope of criminal negligence. This effect may raise
another question that the reliance principle contradicts the legal interest of article 211,
the Penal Code of Japan (people’s lives and physical well-being). The possibility of
abuse of the reliance principle cannot be ruled out.'”” Such risk still can be eliminated
or at least decreased by setting proper standards for the reliance principle. In Japan,
different opinions are addressed, while the following three are generally accepted: (1)
Clear division of labor among medical staff and qualified medical equipment for
specific treatment; (2) Professional and veteran medical practitioners; (3) Substantive
trust among medical team members. As shown, three standards intended to protect
patients’ interests, however, the downside that needs to be pointed out is that clear
division of labor and substantive trust do not keep abreast of the development of the
medical system. With such standards, the possibility of medical practitioners

constituting negligence crime is unconscionably increased.

A. Clear Division of Labor

(6) Hokkaido University Hospital performed heart surgery for a toddler in1974. Due to that
surgical nurse Y connected the electric knife onto the incorrect electrode, the patient's right leg
was burnt by high temperature and had to be amputated below the knee. In this case, the court
affirmed nurse Y's criminal responsibility for negligence. On the other hand, the other accused
— the surgeon was acquitted based on the principle of reliance. F-H E [ F-— A& & FHHO
JER) — JERER A AT ] H2Ei Al FUG S [P EE % (55 2 0] CH2ER.
2014) 152 H,

(7) KA - g (1) 124 TR,
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Clear division of labor requires professionals to perform expertise respectively during
teamwork. To achieve it, hospitals need to build up an integrated and organizational
system, in which each medical professional exactly knows their duties. The criteria
for a clear division of labor are judged by courts (judiciary exercise discretion) in
Japan. For instance, in the case of mixing up patients at City University Hospital
(hereinafter referred to as “Yokohama case™) (TR 19 4F 3 H 26 HIH4E 61 &
25131 H) ,"” the court found assignments in the team were not clear, and it

. . . . (¢
became one of the reasons the reliance principle was denied."”’

The clear segment of
tasks is indispensable to reduce the risk of surgery. However, the courts’ discretion on
the standards of the clear division of labor is questionable. It might have been more

persuasive if courts would take into account medical guidelines and unwritten

(8) Two male patients received wrong surgeries at Yokohama City University Hospital in 1999.
Doctors performed lung surgery on the heart patient X (74 years old) and heart surgery on the
lung patient Y (84 years old). In this case, two nurses, two anesthetists, and two surgeons were
convicted of the crime of Causing Death or Injury through Negligence in the Pursuit of Social
Activities (the Penal Code, Article 211). Facts of the case: ward nurse A brought two patients
from their wards to surgical nurse B. Neither nurse A nor B confirmed the names of the two
patients, and then nurse B led two patients to the wrong surgery rooms. Despite two patients’
differences in ages (10-year age gap), facial features and different physical status from the
preoperative examination reports, the doctors failed to correctly identify them, and they operated
on the wrong patients.

(9) The court remarked that in medical practice, confirming the identity of the targeted patient is
a prerequisite to justify the medical intervention. To medical personnel, it is a rudimentary and
fundamental care duty (JE#.#%%5) . The hospital can be desired establishing an organizational
system — separate tasks were assigned to doctors and nurses, and the allocation of tasks was
well known by all of the medical staff. The identity of the patient ought to be thoroughly
confirmed. Based on the fact that this case did not meet the above conditions, doctors could not
rely on their colleagues. Instead, each of them must confirm the patients’ identity carefully by
themselves. Analysis of this case can be found at JLJIMEEHET [HEEH K BETY & 2 Ff
FRERH - TIBEH [EFEApEE (5 200] CAZEM. 2014) 156 HLLT .
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conventions where duties of medical practitioners have been prescribed. For instance,
Practice Guidelines for Surgical Medicine (F & HEDEHELT 1 N Z 7 >)
presented that to prevent misidentification on patients, at least the anesthesia and
nurse shall confirm the patient's name and the operative site before induction."” The
surgeon who was responsible for the surgery should also check the patient’s

“" Besides national guidelines, considering that Japan is a member of the

identity.
World Health Organization (WHO), regulations made by WHO also apply to Japan.
These international regulations are consistent with the domestic ones, for example,
WHO Guidelines for Safe Surgery also provided for measures to ensure the patient’s
identity before surgery —— before induction of anesthesia, the checklist coordinator
verbally checks the patient’s identity, the surgical procedure, and the surgical site."”
Referring to these regulations, in the case like Yokohama case, the anesthesia, nurse,
and surgeon were all imposed on the duty of confirming the patient’s identity.

Therefore the facts can show that division of labor was existing despite professionals’

failure of thoroughly fulfilling it.

Except for the written regulations, many duties are unwritten conventions, especially
those steps that are usually not critical to the treatment. For example, it is common
knowledge for surgical staff to know that during surgery, one assistant surgeon or one
surgeon must hold retractors. Such routine operations are fundamental knowledge and
required to be mastered by each medical staff. Hence, like the Guidelines, a medical

practitioner’s violation does not deny the existence of rules. This result is inconsistent

(10)  ZHFER] - (LHDF [ 7 — A EBROW R S W EB ORI HARTFATE -7 34
(suppl) (2013) 51 H,

(11)  ZgHuiedd - o7 - widsiE (10) 51 Ho

(12)  World Health Organization, WHO Guidelines for Safe Surgery — Safe Surgery Saves Lives
(WHO Press: Geneva, 2009) 101.
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with the courts’ practice that decides the standards of the clear division of labor by
total discretion. This paper suggests judiciary respecting medical norms, including
written and unwritten rules, using them as a reference to judge whether a particular
medical worker has performed designated duties. Turning now to the exceptions. In
exceptional circumstances, courts discretion on the standards of the clear division of
labor is still needed. Sometimes the treatment can be especially complicated,
requiring far more procedures than other similar operations or it involves a new
method or advanced technology which has hardly been performed before. Rules are
usually provided for comprehensive treatment to prevent common risks. As to the
treatment with the high-risk and complex operation, the team leader is obliged to
carefully assign duties to the team members in advance to control the risk down to a
reasonable range. Otherwise, there will be no basis for reliance if they perform

exceptional treatment without insufficient preparation.

B. Substantive Trust
Substantive trust is to share the contents of the adequacy of reliance (/FZHD#=Y
##£) , requiring that valid reliance cannot be based only on formality, the medical
team must accumulate mutual trust on a daily basis, in other words, substantive trust
(EENIE ) is necessary.“s\/ Otherwise, the reliance principle should be ruled
out. The drawback of this opinion is that team members are usually not fixed in
today’s medical practice. The surgery team built for a specific surgery is made up of
temporary members.""’ Therefore, the connotations of the substantive trust need to be
replaced. The equivalent effects that substantive trust generates — preventing

medical accidents resulted from the loose connection among team members can be

(13) HuRE - #iEgE (1) 65 H. (H) H2E : (SHEEHG S A0®) | WEawE, b
FEl B R AL 2016 4RI, 45 95 1o
(14)  Z5H6EEW] - (L5 - mifEdE (10) 49 Ho
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completed by practical medical rules, for instance, the work undertaken by Professor
Y. Yamada and Associate Professor T. Kikuchi presents: “one surgeon or surgical
practice administrator serves as a coordinator and directs team member’s

(

cooperation.” *” Others like what is mentioned in the WHO Safe Surgery Checklist

and WHO Guidelines for Safe Surgery —— during surgery, medical practitioners

should run the checklis‘c;(16>

before the team implements the next operation procedure,
the checklist coordinator ought to confirm that the previous process has been
finished."” These findings suggest that substantive trust can be interpreted through
the medical norms, to specify the adequacy of reliance (/FZ#HD#/2414) . Only when

health care providers violate specific medical rules, can the judiciary deny the

realization of substantive trust.

V. DUTY OF SUPERVISION
Whether the duty of supervision negates the reliance principle is still controversial.
Some researchers state that duty of supervision does not conflict with the reliance
principle, namely the reliance principle is still adaptable when the actor is charged
with supervisory duty.“g) They suggest that the perception of reliance is established

during the cooperation of the supervisor and supervisee, and based on this reliance,

(15)  ZgHbiedd - 7 - wirfsE (10) 49 Ho

(16) Checklist here refers to the WHO Safe Surgery Checklist. It categorizes a surgery into 3
phases and provided a list of items that must be completed in each phase for the surgeon,
anesthetist, and nurse.

(17)  Furthermore, after the surgery team gets familiar with the checklist, team members can
simplify the confirming procedure. See the World Health Organization (n 12).

(18)  KHHZEFS [TRI gt 2 oo BRoE S B & ] 2 po B e i i (b)) | I 2 1 & X 346 %
(1977)40 H ; Pa)5FREB RO IR E & B EH (L) JEE IR 3 % 2 %5 (1978)
S5EHLUT. (H) Wi : (GRS RA00) | A vF, i EEE A R
2016 4L, 55 95 UL .
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the supervisor can allow the supervisee independently carried out certain work.”” On
the contrary, some researchers insist that supervisory duty objects to the reliance
principle.@m This paper supports the idea that the reliance principle and supervisory
duty cannot coexist. Since using the reliance principle to disengage superiors from
supervisory duty can dilute the actor’s obligation. Supervisees such as medical
students and interns are usually those who lack qualifications or clinical experience.
If we allow the perception of reliance to free superiors from supervisory duty, the risk
that superiors should bear will be unreasonably transferred to patients. For patients’
interests, no supervisory duty would better be one prerequisite for the reliance

principle.

A. Significances of Restricting the Duty of Supervision
The above section has focused on patients’ interests; this section will discuss the
exceptions for supervisory duty —— the scope of a duty of supervision. When people
are deciding who the supervisor is, we usually refer to the positional titles, for
example, senior doctors are considered superior to attending doctors, hence senior
doctors are deemed as supervisors of attending doctors, or doctors are superior to
nurses. Thus people generally think doctors are supervisors of nurses. However,
under this criterion, three disadvantages show up. First, due to excessive supervisory
duty, superior medical workers will face excessive accusations; secondly, patient’s
interests can also be impaired; thirdly, the efficiency of medical activities is likely to
reduce. Take the case of a surgical team as an example, a surgeon is usually the leader

of a surgical team. If we thereby define the surgeon as the supervisor in the sense of

(19) VORI - HideiE (18) 40 H. KRHIZH - mifedE (18) 5 HLUT, HEwhl, [7] ik,
95 1L .

(20)  LARE T#0oFge] (H3CiE, 1986) 138 HLLT. KIFME [HE#LIZBT
5 TR ] AR RS R B TR 4R 4 48 % (1988) 82 H.
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criminal law, the surgeon can be accused of any misconduct caused by team
members. To avoid being accused, during the surgery, the surgeon has to continually
pay attention to the work performed by the anesthesiologist, nurses, assistants and
other participants, which makes the surgeon subject to continuous interference.
Surgery is a difficult task requiring high concentration; distraction will most likely
increase the risk of the surgery, infringing the patient’s interests. Additionally, wide-
ranged supervision duty will reduce the efficiency of medical work, turning the
division of labor into futileness. For these reasons, we need to limit the scope of

supervision obligation.

B. Modes of Medical Cooperation and the Duty of Supervision
Medical cooperation comprises two types: horizontal synergy and vertical synergy. o
Horizontal synergy indicates no superior-subordinate relationship between staff,
namely the two person’s positions are at the same level, such as anesthetists and
surgeons.” Based on the principle of self-responsibility (£ ZZZ /%) , medical
specialists are responsible for the consequence of their own decisions and conducts.
Generally, medical personnel do not have a supervisory duty in horizontal synergy
and can access to the reliance principle. Vertical synergy mainly refers to the
cooperation between doctors and other health care providers (such as nurses, surgical
assistants, interns, and medical students). Doctor’s working authority is more
extensive than other health care providers,(z‘g) but as certified specialists, other health

care providers work independently of doctors, that is to say, other health care

providers can individualistically practice within their scope of expertise. This

(21)  ihgk— [EERRE R &R Falidam sk (2 - 52) ] RPERERE R 4245 62 % (2013)
1-97 H,

(22) TR EREFN SRR | & (3 HEEEERE) 2009 4245 170 11, 141-144 7T .

(23) ihepl— - ATEEE (21D 1-97 He
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standpoint was also implied in the judgment of the Hokkaido case, the court claimed
that it was the nurse’s exclusive responsibility to check whether the surgical
instrument had been correctly connected since such a job was not a challenge for a
qualified medical worker, especially a veteran like her.”” However, another
unresolved question is whether doctors have supervisory duty on interns and medical
students. So far, there is no criminal case record in Japan. According to the judgment
of Intern Case in Germany, the possibility of working independently for interns and
medical students was confirmed. In 1961, the Federal Court of Justice of Germany
tried a case, where two medical students worked as interns in a state hospital were
accused of physical assault for independently treating patients.%’ The court
commented that when it comes to simple medical practices, medical students can
provide help as qualified as licensed staff and qualification becomes irrelevant. ™
According to the courts reasoning, not all practices require instructions from doctors,
interns and medical students can be self-reliant in basic work like dealing with minor
abrasions, bruises or bandages.(27> Nevertheless, the rationale is ambiguous, and
whether the reliance principle is the justification of the intern’s task autonomy is
doubtful. This paper argues that it is not reliance principle but authorization (AZ/#)
as the theoretical basis behind the Intern Case. The scope of authorizable work is
limited to low-risk work, and the distinguishment of high risk and low risk applies to
objective assessment. ™ These two elements of authorization are consistent with the

courts description of the work performed by the accused persons — any rational

(24) JrHR - HiBE (6) 152 HLUT,

(25)  AILfgHE (78 B A OEFHEEUB S 2R E ] dilif— - RIERE , [EEF
O] (HOCE, 1983) 338-343 5 () woy i Bodey - (REEI midk ekl BT
HERAe) AT, B, i E RS AR 2012 R, 25 74 1T

(26) AhILfgCHE - Wi98IE (25) 338-343 H. () wwoiili ®odsF, [ Lk,

(27)  (F8) siusli Wi (REER SRR GO RE) | R, FkEd, mE AR
SRR 2012 B, 45 74 1T

— 184 —



IR Rk A3 3% (2020 4F) — 196
patient knows and can estimate that the treatments which are safe, mild and routine
--+; the key 1is, in fact, the easiness (lightness) of the case -*-— which became one
reason that interns, task autonomy was affirmed. Thus, this paper’s views on the duty
of supervision and reliance principle do not contradict the German precedent. It can
be assumed that supervisor duty negates the reliance principle. Also, doctor’s
supervisory duty cannot be exempted. The reliance principle is maladapted between
doctors and interns and medical students. Thus far, this section has demonstrated that
horizontal synergy excludes supervisory duty. In the model of vertical synergy,
doctors have no duty to supervise the auxiliary professors who have the working
ability, while to interns and medical students, doctors must undertake the supervisory

duty.

V. EXCEPTIONS TO THE APPLICATION OF THE RELIANCE PRINCIPLE
As discussed above, it seems that the scope of supervisory duty is relatively narrow.
This result may cause another concern that overly relaxing supervisory duty can
impair patients interests. Then we will move on to discuss the exceptions for the
application of the reliance principle to prevent it from being abused. When the
coworkers’ conduct obviously violates medical rules, the actor must correct it and is
not allowed to use the reliance principle avoiding such duty. One point to be
emphasized here is that the coworkers’ violation should be obvious. Otherwise, the
reliance principle tends to be easily repudiated by the refutation that coworkers’
negligence is possibly being realized by the actor. Such refutation will immoderately

expand medical worker’s duty of care.

(28) Objective examination disregards the actor’s characteristics and substitutes it with the
appreciation of a reasonable person. In other words, the objective side examines what an

ordinary prudent observer in the actor’s position would have performed.
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Besides, reliance is not a justification if the actor knows that the coworker lacks the
experience to perform a treatment, in which circumstance other participants are liable
to carry out core tasks together with the inexperienced colleague. Saitama Case (5%
PR 17 48 11 A 15 HFI4E 59 %% 9 5 1558 E) (a patient died because doctors
prescribed an excessive dose of the anticancer drug) is a typical case that embodied
this viewpoint.(zg\’ According to the Supreme Court of Japan, Y (instructor physician)
and X (chief physician) could not leave Z (attending doctor) who is also the inferior
doctor, designing the treatment plan alone. Y and X should have taken part in the
treatment in the first place. To be specific, Y and X were obligated to investigate
clinical cases, medical literature, and pharmaceutical descriptions to determine
whether the treatment plan developed by Z is appropriate.(‘m> Studying the
implementation of this treatment plan, possible side effects and the ways to eliminate
or reduce the risks of this treatment were also duties of Y and X."" Besides, once the
patient developed severe side effects, superior doctors (X and Y) had the duty of care

to take prompt measures to prevent severe consequences (death or severe injury).m) It

(29) A 16-year old patient suffered from rare cancer, and three doctors took charge of this case (no
medical workers in their department had clinical experience with this disease). The attending
doctor Z (Z is the inferior doctor among the three) undertook the task of designing the treatment
plan for the patients. Finally, Z found a therapy for the patient’s cancer in literature. However, Z
misread the prescription (misread 2mg/week for 2 mg/day). Z submitted the treatment plan to
his supervisor (instructor physician Y). Y proposed the wrong plan to his superior (chief
physician X) without checking the attached documents which contained original literature. The
chief physician X disobeyed the care duty, either. Z neither verified the dosage of the anticancer
drug nor the side effect the drug could arouse, and he approved to Y and Z, permitting them
performing the wrong treatment plan on the patient. Eventually, the patient died due to the
overdose of anticancer drugs. HILIEZE [HEEKIIIAKBFHS-F0] BEER] - F
WE S TERSRERI B2 (58 2 0] CA2ER. 2014) 219 Ho

(30)  HRZETIRI [Lemedme &%) Of3CE: 2016) 210-212 Ho

(81)  HEEREHI - AR (30) 210212 H.
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is worth noting that the Saitama Case does not contradict the Hokkaido case. The
nurse in the Hokkaido case was a veteran in her duty —— preparing equipment for
surgeries. Thus the accused doctor had sufficient reason to trust her. Also, provided
that the irregular tools or methods were used during treatment, the reliance principle
cannot be allowed. Since illegitimacy creates additional risks, to prevent harmful
consequences led by those risks, medical staff have to assume the responsibility of

mutual supervision.

VI. THE POSITION OF THE RELIANCE PRINCIPLE
The present study raises three kinds of theories about the position of the reliance
principle in the mechanism of crime (JWFE77 D7) : 1) the reliance principle
negates foreseeability (the harmful result must be reasonably foreseeable (7742 7/ 5%
) ; 2) it negates the duty of foreseeability (774 #7%) ; 3) it negates the duty of
avoidance ([F/###7%) . Based on anti-value consequences (#F-ZAEAffE) | the

(33)

reliance principle is regarded as a principle of denying foreseeability, = while from

anti-value conduct (772 /ljfE) , the reliance principle is located in the principle

(34) . . . .
Also, Professor H. Nishihara considers the reliance

of disproving duty of care.
principle is negating foreseeability from the theory of anti-value conduct.™ In more
detail, Professor H. Nishihara distinguishes foreseeability of criminal law from the
foreseeability of facts and he claims that the reliance principle denies the

foreseeability of criminal law. *

—~
W
o

) HEESTHI - HiSiE (30) 210-212 Ho
) CPERRE— DR 1) (2. 1972) 197-198 Ho

(34)  HEARIEHE T@IIUOBR] (HEE. 1969) 171 Ho
) PEEER (BB L EFOERI] (BOrE, 1969) 20-205 H.
) VEEETS - A8 TE (35) 20-205 Ho
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Before introducing theories of the position of the reliance principle, it is crucial to
explain the status quo of anti-value conduct and anti-value consequences, since they
are the principles of those theories. Japanese criminal jurisprudence has been
influenced by German. Therefore the issue of substantive illegality (#2724 /#DFEH)
is discussed around two theories —— anti-value consequences and anti-value
conduct. In sum, anti-value consequences believe that the essence of illegality is that
the legal interests protected by criminal law are infringed, that is, the consequences of
the conduct. On the other hand, anti-value conduct identifies illegality as a negative
evaluation of the act itself. So far both theories have their supporters, and scholars on
both sides continue improving their theoretical system. The understanding of
illegality in Japan is not immutable. From the late 1940s to the mid-1960s, anti-value
conduct stayed predominant.”” After the 1960s, a situation of confrontation occurred,
and recently anti-value conduct is reviving.(‘w Moreover, the opposition between these
two theories is easing as well. Anti-value conduct advocated the exclusion of
moralism, which is consistent with anti-value consequences.“m In conclusion,
Japanese anti-value conduct has the characteristics of eclecticism which attaches

(40)

importance not only to acts but also results. It adopts dualistic anti-value conduct

decided by both anti-value consequences and anti-value conduct.”

A. From Anti-value Conduct

Anti-value conduct regards negligent behavior as a violation of an objective duty of

(37)  (H) WHEE - HASIH G P AT A (e G- 4 RN |, B PE | # (ki
%) 2008 455 4 1], % 590-595 Ui,

(38) [l Eifo
(39) [ kike
(40) [ bk
(41) [ Eifo
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care (BEHHHY/# 5775 # /) in the layer of constitutive elements (744 Z//) and
illegality (#/%/#) , and the reliance principle negates the violation of a duty of
care.” On the premise of anti-value conduct, the actor’s behavior conforms to the
law, and the actor can believe that other parties will carry out lawful behavior, thus
the actor’s behavior has social adequacy (equivalence) (775 49#72414) . In Japan,
however, the reliance principle may apply even if the actor violates traffic rules.
Under anti-value conduct, regarding the position of the reliance principle in crime
theory system, three theories were proposed: 1) The reliance principle negates the
duty to avoid consequences;m) 2) The reliance principle negates the duty to foresee
consequences;(m 3) The third one distinguishes the foreseeability required by the duty
of care in criminal law from foreseeability of fact, and the reliance principle only

(45)

negates the foreseeability in criminal law. = No matter from which point of view
among these three, criminal negligence is negated at the stage of constitutive
elements and illegality. Viewpoints are identical in legal effects, but function in the

integration of theory. o

B. From Anti-Value Consequences
In the opinion of anti-value consequences, the reliance principle is regarded as the

principle of disproving foreseeability.” Professor R. Hirano asserted that the

(42)  whilfckE Tosk ) RIRA - BANHE - iR - T HAARE TRka > x>y —uil
% GE=M) % 38] (FMEkE. 2015) 349 Ho

(43)  HEARIEHE- HUFETE (34) 171 H, BRI DREHER (B840 080CE, 2018) 22 Ho
(44)  &UTCHE Lo RE] (F2ER. 1967) 76 H.

(45)  VHIEFRE - wiETE (35) 20-205 H

(46) ML - BTETE (42) 349 H

47)  FEEE— - A8 E (33) 197-198 H. Professor R. Hirano revised the old theory of

negligence and regarded negligent behavior as substantially dangerous behavior against legal

interests.
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connotation of the reliance principle refers to the fact that the probability of the
victim’s improper behavior is quite low, hence it cannot be said that the actor’s
conduct is in substantial danger of infringing on legal interests, thus the criminal
negligence is not established. In other words, the reliance principle applies to the
situation where the actor’s conduct is not substantially dangerous. Then how to define
substantially dangerous behavior? This theory holds that it desponds on objective
foreseeability (Z#7/9 7 4 1] FE1#) . Other supporters of this theory include

(48)

Professor M. Oya and Professor M. Mitsui. ~ Besides, from anti-value consequences,

those who understand the reliance principle as foreseeability include Professor K.
Naito, Professor K. Nakayama, Professor T. Matsumiya and Professor T. Kamiyama.“g)
This paper argues that the principle of reliance negates foreseeability. Otherwise, if
we assume the reliance principle denies the duty of care, it is difficult to explain the
rationality of not performing the duty to foresee the result and avoid the result, since
the harm is foreseeable and there is no justifiable cause for illegality (272414124

H7) . Therefore, it is more appropriate to locate the reliance principle in the position

of foreseeability.

VI. CONCLUSION
This paper set out to discuss the application of the reliance principle and its position
in the theoretical system of crime. The predominant opinion on preconditions of the

reliance principle includes a clear division of labor and substantive trust, about which

(48)  REHE - mieiE (1) 119 |, =ik [7 R TaerE | BEASEHER [ J—IHas
i) (FBED. 1975) 176-177 H.

(49) PR DRkaseitnm (T 1)1 CHZEM. 1991) 1447 5 ; vrilifff— [BERUME 1) (O
ICE, 2000) 169-170 B, MEFY] DNF@EimosE] 0%sCE, 2005) 96 H, ffilifk
HE TMEBRO BRI ORI 5 —F % | WEHISE SR IE R (B8 05
&, 1998) 45 H,
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we have reservations. The current medical norms are sufficient to estimate the
completion of a clear division of labor and the substantive reliance. Medical
guidelines and unwritten conventions have prescribed duties for medical positions,
thus, the judicial practice might have been more convincing if the judiciary honor the
current rules, admitting the existence of a clear division of labor. The requirement that
accumulating mutual trust on a daily basis can be switched since medical team
members assembled for a specific medical case is usually not fixed. Instead, the
substantive trust can be translated into compliance with the medical norms. Only
when health care providers disobey specific medical instructions, can the judiciary
reject the achievement of substantive trust. Additionally, we discussed supervisory
duty, suggesting that supervisory duty negates the reliance principle. Specifically, in
vertical synergy, superiors have no duty to supervise auxiliary professors who have
the working ability, while to interns and medical students, doctors must assume
supervisory duty. Additionally, to prevent the abuse of the reliance principle, reliance
is not a justification when the co-worker’s violation is obvious, or the co-worker is
inexperienced, or irregular tools or methods are used during treatment. The position
of the reliance principle in the theoretical system of crime functions in the integration
of theory. For the sake of the rationality of the duty of foreseeability and avoidance,
this study locates the reliance principle at foreseeability. An issue that is not
addressed in this paper is negligent complicity GEZILME) / L3k @damisa) * .
Reliance principle is formulated based on the theory of danger allowance (7727
JE/%) and danger distribution (Z/4% %) to solve the apportionment of criminal
liability. Thus, it should be interpreted in the context of negligent complicity, and
considerably more work will be done to examine negligent complicity in the author’s

next article.
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(50)  Negligent complicity refers to the conduct of plural actors satisfying the constitutive elements
of one crime. It also can be referred to the concurrent negligence in a broad sense, which
includes the co-principle of criminal negligence. While in a narrow sense, the conduct of plural
actors respectively satisfies the constitutive elements of a negligent crime. The translation of
concurrent negligence and co-principle refer to AIFE#H [ 8 2ALD 4k [A]1E AL O 1 7. i P ——
AT AERKSSEGRE RS2 L C—] MPLEME62 51 - 2 5
(2012) 14 F LT ; the concept of concurrent negligence refers to ALJIIEEHET- [HELA D#
AL %00 < 2 MR —— MBI 6 2 Ffh 2 A — ) IR I3 2
MRS - A — et i E f S [ B2 1) OsCaE |, 2014) 621 Ho
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